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AS TO THE QUARTERLY DIGEST OF MASSACHUSETTS DECISIONS. 


In answer to the recent request of the Publication Committee for the views of 
the members of the Association in regard to the continuance of the ‘* Quarterly 
Digest,” 430 answers were received out of a total membership of the Associa- 
tion of about 800 or more members. Of these answers, 318 were in favor of 
its continuance, and about 112 answered that they did not find tt of sufficient 
use to them to wish it to be continued. Under these circumstances, and in 
view of the difficulties of continuing the ‘‘ Digest,” arising from the combined 
labor and expense, the ‘‘ Digest” will be discontinued as a department of the 
magazine, at least, during the war. Whether this part of the work should be 
taken up again later under more favorable conditions can be considered when 
those conditions develop. 


THE WORKMEN'S COMPENSATION LAW JOURNAL. 


While there 1s no regular department for book reviews in this magazine, 
members may be interested to have their attention called to a new publication 
which they may find useful for reference, and accordingly attention is called 
to a new periodical called ‘‘ Workmen’s Compensation Law Journal,” the 
first number of which has appeared as the January number of 1918. It is 
published by C. C. Hines Son Co., 100 William Street, New York, N. YF., 
and is to contain ‘‘ reports of all decisions rendered in compensation cases in 
the Federal Courts and in the State Appellate Courts.” 


REQUEST FOR BACK NUMBERS. 


As the Secretary is constantly recewing requests for full sets of this maga- 
zine and of the earlier reports of the Committee on Legislation of this Asso- 


ciation, from libraries and others, and as some of these pamphlets are out of 
print, coptes, especially of the following, will be appreciated from any one 


who has a copy tucked away somewhere which he does not care to keep: 


Report of the Committee on Legislation for 1915. 

Number 1 of Volume I. of the ‘‘ Massachusetts Law Quarterly ” for Novem- 
ber, 19105. 

Report of the Special Commission of 1914 to consider and recommend 


changes in the laws relative to liens, mortgages, and tax titles, House 
Document No. 1600 of 1915. 





























LIST OF OFFICERS AND COMMITTEES 
OF THE 


MASSACHUSETTS BAR ASSOCIATION 
FOR 1917-1918. 


President. 


ARTHUR LORD, 
Plymouth. 





Vice- Presidents. 


MARCUS P. KNOWLTON, JOHN W. HAMMOND, 
Springfield. Cambridge. 
JAMES M. MORTON, 

Fall River. 


Treasurer. 


CHARLES H. BECKWITH, 
Springfield. 


Secretary. 
FRANK W. GRINNELL, 


Boston. 


Executive Committee. 


Cuartes E. Hreparp, Pittsfield. , Frank J. Law er, Greenfield. 
Exisha H. Brewster, Springfield. | James A. Lowe tt, Newton. 
CuHanDLER Buttock, Worcester. | Henry T. Lummus, Lynn. 
Ropert P. Crapp, Lexington. | Joun W. McAnarney, Quincy. 
Water Coutson, Lawrence. | Jonn W. Mason, Northampton. 
Frep T. Frietp, Boston. | James E. McConne tt, Boston. 
Freperick A. FIisHer, Lowell. | Frank A. Mutiicen, New Bedford. 
Frank M. Forsuss, Newton. | Henry B. Montracug, Southbridge. 
Joun E. Hannican, Cambridge. | Georce R. Nutter, Boston. 
Rarmonp A. Hopkins, Barnstable. | Richarp W. Norrer, Brockton. 
Garpner K. Hupsox, Fitchburg. | Amos T. Saunpers, Clinton. 





(21) 











22 


Committee on Legislation. 


Frank F. Dresser, Chairman, Worcester. 


ArtuurR A. BALLANTINE,’ Boston. | Cuartes H. McIntyre, Boston. 
Cuar_es W. Bosworts, Springfield. _ JosepH MicwEeLMan, Boston. 
Cuartes M. Davenport, Boston. Dennis J. Murpuy, Lowell. 
Artuur W. Dotan, Boston. Henry L. Suatruck, Boston. 
Epwarp T. Esty, Worcester. | James W. Suttivan, Lynn. 
Epmounp J. Forp, Lawrence. | Epmunp A. Wuitman, Cambridge. 


Garpner K. Hupson,' Fitchburg. | Tar Secretary. 


Committee on Judicial Appointments. 


THE PRESIDENT. 


Frank E. Dunbar, Lowell. | Joun F. Noxon, Pittsfield. 
Davip A. ELLIs, Boston. | Starr Parsons, Lynn. 
T. Hovey Gacg, Jr., Worcester. | Tuomas W. Procror, Newton. 
James E. McConneE Lt, Boston. | Watter S. Rosinson, Springfield. 


Committee on Grievances. 


Frank M. Forsusu, Chairman, Newton. 


StovuecutTon BE tt, Cambridge. | C. C. Kine, Brockton. 
ALBERT BoyDEN, Beverly. | Jonn W. Mason, Northampton. 
AvucusTINE J. Daty, Cambridge. | Water S. Pinkuam, Quincy. 
Matcotm Donan, Milton. | Partie RuBENSTEIN, Boston. 
Henry H. Foutrer, Lancaster. | Recinatp H. Smita, Sec., Boston. 
GreorcE A. GaASsKILL, Worcester. | Georce R. Strosss, Worcester. 
Bert E. Hoivanp, Boston. | R. D. Weston, Cambridge. 


Committee on Legal Education. 


Frep T. Frie.tp, Chairman, Boston. 
JoserH H. Beats, Cambridge. | R. CHaLktey Co tins, G. Barrington. 
Cuar.es W.C.iFrorp, New Bedford. Henry T. Lummus, Lynn. 


Committee on Membership. 


Hous R. Battery, Chairman, Cambridge. 


Percy A. ATHERTON, Boston. | Henry T. Ricnuarpson, Brookline. 
Francis N. Baca, Boston. | Cuarves B. Ruee, Worcester. 
H. AsHiey Bowen, Lynn ALEXANDER WHITESIDE, Boston. 


Harovp S. R. Burrinton, Fall River. | Tue Secretary. 


Committee on Nominations. 


CuHarves E. Hipsarp, Chairman, Pittsfield. 


James F. AYitwarp, Cambridge. | Grorce L. MaysBerry, Boston. 
JoserH J. FEE ty, Boston. HERBERT PARKER, Lancaster. 
Freperick S. Hatt, Taunton. | Ernest H. Vaucuan, Worcester. 


Joun C. Hammonp, Northampton. | Frepericx G. Woonen, Springfield. 


Tne ae ea 


WS aww - Det 


2 Mh ek se AOI ESTO SMR: 1 CP MTL 


BGR. 


# 


ies 
Me 


BN) 


LA, 


TORN aie Bong 





in i al 


ye Ss FP FP 





es 
Ng A He 








Sab conies 





hey 
Tua 


23 


Committee on Publication of the Massachusetts 
Law Quarterly. 


THe PRESIDENT. | 


| Joun W. Hammonp. 
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Tue SECRETARY. 
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CHARTER, By-Laws, anp List oF MEMBERS. 


The Charter and By-Laws and List of Members of the Asso- 
ciation are printed in the Supplement to the November number of 
the Quarterly for 1916, Vol. II., No. 2. 

Since that list was printed the following new members have 


joined the Association : 


Joun H. APPLETON, 


6 Beacon St., Boston. 


Harian H. Bavarp, Jr., 


Little Bldg., Boston. 


WarRREN J. BLoom, 


70 State St., Boston. | 


Moses S. Case, 
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Evmer L. Curtiss, 
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Greorce C. CurTLer, Jr., 
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Wa ter A. Dane, 
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| Henry W. Donn, 
Yale School of Law, 
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Hersert B. EnrMaAnn, 
70 State St., Boston. 
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ABRAHAM GOLDBERG, 
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40 Court St., Boston. 
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Timotny S. Heruiny, 
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Pau. L. Keenan, 
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James T. Kirpy, 


Bank Block, Whitman. 


Epwarp A. MacMaster, 


Bridgewater. 


Freperick W. McGowan, 


Tremont Bldg., Boston. 


G. Anprews Moriarty, Jk., 
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Lynn. 





Frank MuLRgEapy, 
85 Water St., Boston. 
Herspert A. PALMER, 
50 Congress St., Boston. 
Cuarces A. RvussELt, 
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Joun J. Ryan, 
Haverhill Trust Co. Bldg., 
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ALBERT J. SARGENT, Mattapan. 
Irvine SARGENT, Lawrence. 
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The secretary has received notice that the following members 
have died since the printed list of November, 1916, above re- 


ferred to: 


J. H. BENTON. 

CHARLES E. BURBANK. 
GEORGE LEMIST CLARKE. 
JAMES T. CUMMINGS. 
SAMUEL J. ELDER. 
CHARLES 8. ENSIGN. 
JOSEPH D. FALLON. 
JOHN H. HARDY. 
GEORGE V. LEVERETT. 
DANA MALONE. 





EDWARD H. MASON. 
RICHARD OLNEY. 
EDWARD C. PERKINS. 
CHARLES B. PERRY. 
CHARLES C. READ. 
CHARLES G. SAUNDERS. 
CHARLES E. SHATTUCK. 
ARTHUR L. SPRING. 
ROGER F. STURGIS. 
CHARLES M. WILLIAMS. 


CHARLES E. SHATTUCK. 


Appointed a Judge of the Superior Court, November 14, 1917. 


Died January 29, 1918. 
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THE FORTY-FIFTH, FORTY-SIXTH, AND FORTY- 
SEVENTH AMENDMENTS TO THE CONSTITUTION 
OF MASSACHUSETTS ADOPTED NOVEMBER 6, 
1917, WITH THE RETURNS OF THE VOTES 
THEREON. 


Tue Forty—FirrH AMENDMENT. 
This appeared on the ballot as follows: 


To vote on the following, mark a Cross X in the square at the 
right of YES or NO: — 





Shall the following Article of Amend- 1 
ment relative to absentee voting, sub- YES 
mitted by the Constitutional Convention, 
be approved and ratified ? NO 

















Article of Amendment. 


The General Court shall have power to provide by law for voting by 

ualified voters of the Commonwealth who, at the time of an election, are 

absent from the city or town of which they are inhabitants in the choice of 
any Officer to be elected or upon any question submitted at such election. 





In accordance with the order of the convention public proclama- 
tion was made by the Governor, announcing its ratification and 
adoption by the people as the Forty-fifth Amendment, on Novem- 
ber 28, 1917. 

The report of the Executive Council of the votes upon this 
amendment is as follows: 








YEzs. No. 
County of Barnstable. ° ° ° 1,683 votes. 265 votes. 
*« Berkshire . : ‘ , 7,202 * 2,210 * 
* Bristol . ; , : - 1,7 * 8,386 ‘ 
- Dukes . ‘i ; 3 , 829 «* 66 * 
“ Essex . ‘ " ‘ - 29,660 * 11,019 ** 
“ Franklin ‘ ‘ . H 8,026 * 636 * 
- Hampden ° . s - 6,251 * 4,472 ‘ 
Hampshire . . ; . 3,847 * 1,883 ‘ 
- Middlesex . . i . S15 « 16,824 ‘* 
i Nantucket . P ‘ . m_ i 
_ Norfolk . ‘ ‘ - 16,688 3.834 * 
” Plymouth - 5 : - 10,619 * 2,620 ‘* 
- Suffolk » ‘. i » ae « 16,473 * 
- Worcester . ° Fe .- ae 8,522 
Totals . ‘ A a . 231,905 votes. 76,709 votes. 


And the said Article of Amendment appears to be ratified. 











26 


The number of persons who voted at the State Election, as 
returned under the provisions of Chapter 835, Section 329, Acts 
of 1913, ss amended by Chapter 109, Section 3, General Acts of 
1917, was 394,070. 


Tue Forry-stxtH AMENDMENT. 
This appeared on the ballot as follows: 


To vote on the following, mark a Cross X in the square at the 
right of YES or NO: — 





In place of Article 18 of the Articles of - 
Amendment of the Constitution, shall the 
following Article of Amendment relative YES 
to appropriations for educational and be- NO 
nevolent purposes, submitted by the Con- 
stitutional Convention, be approved and 
ratified ? 














Article of Amendment. 


Article XVIII. Section 1. No law shall be passed prohibiting the free 
exercise of religion. 

Section 2. il moneys raised by taxation in the towns and cities for the 
support of public schools, and all moneys which may be appropriated by the 
commonwealth for the support of common schools shall be a _— to, and 
expended in, no other schools than those which are conducted according to 
law, under the order and superintendence of the authorities of the town or city 
in which the money is expended; and no grant, opto or use of = 
money or property or loan of public credit shall be made or authorized by the 
commonwealth or any political division thereof for the purpose of founding, 
maintaining or aiding any school or institution of learning, whether under 
og control or otherwise, wherein any denominational doctrine is inculca- 

ed. or any other school, or any college. infirmary, hospital, institution. or edu- 

cational, charitable or religious undertaking which is not publicly owned and 
under the exclusive control, order and superintendence of public officers or 
public agents authorized by the commonwealth or federal authority or both, 
except that appropriations may be made for the maintenance and support of 
the Soldiers’ Home in Massachusetts and for free public libraries in any city 
or town, and to carry out legal obligations, if any, already entered into; and no 
such grant, appropriation or use of public money or property or loan of public 
credit shall be made or authorized for the purpose of founding, maintaining 
or aiding any church, religious denomination or society 

Section 3. Nothing herein contained shall be construed to prevent the 
commonwealth, or any political division thereof, trom paying to privately 
controlled hospitals. infirmaries or institutions for the deaf, dumb or blind 
not more than the ordinary and reasonable compensation for care or support 
actually rendered or furnished by such hospitals, infirmaries or institutions 
to such persons as may be in whole or in part unable to support or care for 
themselves 

Section 4. Nothing herein contained shall be construed to deprive any 
inmate of a publicly controlled reformatory, penal or charitable institution of 
the es. of religious exercises therein of his own faith; but no inmate 
of such institution shall be compelled to attend religious services or receive 
religious instruction against his will, or, if a minor, without the consent of 
his Pe arent or guardian. 

ection 5. his amendment shall not take effect until the October first 
next succeeding its ratification and adoption by the people. 





Its ratification and adoption as the Forty-sixth Amendment was 
proclaimed by the Governor on November 28, 1917. 
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The report of the Executive Council shows the following votes 


























as x 
cts upon this amendment: 
of 4 Yzs. No. 
County of Barnstable . ‘ . ° 1,721 votes. 351 votes. 
“ Berkshire ‘ : ‘ . 6,907 * 3,065 * 
“ Bristol . : J ‘ - 18,917 “* 13,862 ‘* 
6 Dukes . » ‘ ‘ ‘ —_— * 74 =«6 
y “ Essex... , » » BH « 17,641‘ 
6 Franklin ‘ ‘ ‘ ‘ 2,902 *‘* 895 * 
the ~ 
“ Hampden. . , - 411,665 * 6,675 
“ Hampshire . ‘ . ° 3,305‘ 2,018 *§ 
L “ Middlesex . , . - 48,190 * 29,078 «* 
oe é “ Nantucket. F ' ; 254 “ 104 * 
& “ Norfolk i : ‘ - 16,184 * 6,288 
acme ig ss Plymouth . . , - 10,252 « 4,405 «* 
“ Suffolk . ; : - 88,654 * 33,393 ** 
— ; “s Worcester. ‘ . . 24,690 “* 12,508 ** 
: Totals . . . . . 206,829 votes. 130,357 votes. 
free f THe Forty-sEVENTH AMENDMENT. 
the * ? 
‘the Fs This appeared on the ballot as follows: 
an fa 
g to Re 
city i To vote on the following, mark a Cross X in the square at the 
— = right of YES or NO:— 
ing, > 
ider . P 
lca- = Shall the following Article of Amend- 3 
edu- ‘ . ° . 
and ment relative to the taking and distribution E 
A of by the Commonwealth and its municipalities YES 
= of the common necessaries of life, sub- NO 
ino mitted by the Constitutional Convention, 
iblic ifj 
ning be approved and ratified ? 
A. Article of Amendment. 
lind The maintenance and distribution at reasonable rates, during time of war, 
port public exigency, emergency or distress. of a sufficient supply of food and 
ions other common necessaries of life and the providing of shelter, are public 
e for functions, and the commonwealth and the cities and towns therein may take 
and may i pen the same for their inhabitants in such manner as the general 
any court shall determine. 
ym of 
nate 
va 
at oO . . . " 
. Its ratification and adoption as the Forty-seventh Amendment 
ret 





was proclaimed by the Governor on November 28, 1917. 
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The report of the Executive Council shows the following votes 
upon this amendment : 


Yzs. No. 
County of Barnstable. 5 ‘ ‘ 1,718 votes. 224 votes. 
“6 Berkshire ‘ ‘ 7 ‘ 8,099 * 1,434 ‘* 

Bristol . ‘ . ; 18,896 5,835 
Dukes . . : ‘ " 359 49 
Essex . ‘ ‘ . 85,049 7,214 
Franklin ; ‘ i “ 8,251 417 
Hampden . - . - 16,252 2,696 
Hampshire . ‘ ‘ ° 4,138 998 
Middlesex . P ‘ - 59,699 11,419 
Nantucket. i ; ; 309 42 
Norfolk ‘ P ‘ - 17,889 2,639 
Plymouth. , PF . 12,219 1,604 
Suffolk ‘ ‘. F . 65,861 11,153 
Worcester. ° . - 28,930 6,102 


Totals . ‘ . ; - 261,119 votes. 51,826 votes. 


Note. 


Special attention is called to the fact that the foregoing amend- 
ments have been reprinted above in the same form and type in 
which they appeared upon the ballot. The difference in the size 
of the type between the title or ‘‘ description” of the proposal 
and the body of the proposal is in accordance with the common 
practice where the whole act is printed on the ballot, so that the 
voter can read it. The use of the small type for the substance of 
the bill, and of the large type for the title or ** nickname” which 
has been given it is, of course, in accordance with the mechanical 
conception of a short ballot. 

While there is nothing new about this, yet the appearance of 
these questions on the ballot is an interesting object lesson to be 
reflected upon in connection with that part of the proposed 
Initiative and Referendum resolution, which is to be voted upon 
by the people on November 5, 1918, providing that 

** Each proposed amendment to the constitution, and each law 
submitted to the people shall be described on the ballots by a 
description to be determined by the attorney general, subject to 
such provision as may be made by law,” coupled with the further 
provision that 

‘¢ The secretary of the Commonwealth shall cause to be printed 
and sent to each registered voter in the Commonwealth the full 
text of every measure to be submitted to the people, together 
with a copy of the legislative committee’s majority and minority 
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reports, if there be such, with the names of the majority and 
minority members thereon, a statement of the votes of the 
General Court on the measure, and a description of the measure 
as such description will appear on the ballot; and shall, in such 
manner as may he provided by law, cause to be prepared and sent 
to the voters other information and arguments for and against 
the measure.” 

As has been pointed out from time to time these provisions 
seem to make the attorney general (in addition to his present 
duties) into a legislature consisting of one man ‘‘ subject to such 
provision as may be made by law,” whatever that may mean from 
time to time. He is to have the ultimate constitutional power to 
‘¢ determine ” the form and phraseology of the *‘ description ” or 
‘‘ nickname” or ‘‘catchword” which (whatever may be the 
theory) everybody knows, in fact, will be the only portion of the 
amendment or law which the majority of persons voting upon it 
will ever read. The duties of the secretary of the commonwealth 
in issuing the pamphlet above mentioned are to help out the 
situation by providing the voters with the full wording of the law, 
together with the ‘‘ description” which is to ‘* appear upon the 
ballot,” so that the substance of the law may be recognized by 
its ‘‘ description” or ‘‘ nickname” by those who have taken the 
trouble to read the pamphlet. So far as it goes this provision 
for circulating information is a good one. It ought to be done on 
every measure submitted to popular vote, whether we adopt the 
initiative and referendum or not. But as no method has ever yet 
been devised for making the majority of horses drink after they 
have been led to the water, it is important that we should approach 
the question of the initiative and referendum with our eyes fully 
open to the fact that it provides a machine which can be started 
by ten men and signatures, to submit a specific measure to popular 
vote at the polls under a ‘* description,” the wording and form of 
which is to be finally determined by a small legislature consisting 
of asingle man elected at large by the people of the state and 
called, because of his other duties, the ‘‘ attorney general.” 

Attention is called to these facts in this manner and in this 
place in order to provoke discussion at a time when men are 
thinking about other things. The full proposal of the initiative 
and referendum referred to is printed in No. 1 of Vol. III. of 
the Quarterly, which was sent to members a few weeks ago. 

As a practical illustration of what is said in this note, attention 
is called to the title or ‘‘ description” of that resolution, which 
reads as follows: 
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‘* RESOLUTION 


To provide for establishing the Popular Initiative and Ref- 
erendum, and the Legislative Initiative of Specific Amend- 
ments of the Constitution.” 


Any one who goes on to examine carefully, first, the ‘* Definition ” 
at the beginning and then the practical details of machinery pro- 
vided,.can decide for himself whether the title above quoted can 
honestly be called a ‘* description ” of what follows it, or whether 
it is a ** nickname” or ‘* catchword ” of the most ingenious brand 
of political ‘* camouflage.” 

As appears from the order adopted by the convention and 
reprinted on pages 16 and 17 of Vol. III. of the Quarterly, the 
question which is to appear upon the ballot in regard to this matter 
is as follows: 

‘¢ Shall the Article of Amendment relative to the establishment 
of the popular initiative and referendum and the legislative initi- 


ative of specific amendments of the Constitution, submitted by the 
Constitutional Convention, be approved and ratified?” 


The three amendments which were submitted by the convention 
and ratified by the people at the election last November were 
printed in full upon the ballot, even though they were printed in 
small type. 

As to this proposed amendment, however, nothing whatever is 
to appear upon the ballot, except the question above quoted. No 
doubt a copy of the fifteen pages containing the details will be 
mailed to every voter before the election, so that he can read it if 
he wants to, digest it if he takes-the trouble to do so, and remem- 
ber its details if he can, when he comes to the voting booth. 


F. W. G. 


PROPOSED AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES 
SUBMITTED BY THE SIXTY-FIFTH CONGRESS AND NOW PENDING 
BEFORE THE LEGISLATURES OF THE SEVERAL STATES. 


‘*Section 1. After one year from the ratification of this article 
the manufacture, sale, or transportation of intoxicating liquors 
within, the importation thereof into, or the exportation thereof 
from the United States and all territory subject to the jurisdiction 
thereof for beverage purposes is hereby prohibited. 

‘*Srec. 2. The Congress and the several States shall have con- 
current power to enforce this article by appropriate legislation. 

‘*Sec. 3. This article shall be inoperative unless it shall have 
been ratified as an amendment to the Constitution by the legisla- 
tures of the several States, as provided in the Constitution, within 
seven years from the date of the submission hereof to the States 
by the Congress.” (Submitted to the States December 3, 1917.) 
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THE ANNUAL DINNER. 


The annual dinner of the Association was held at the Boston 
City Club on Friday evening, December 7, 1917. About two 
hundred and seventy-five members of the Association were present. 
Charles E. Hibbard, of Pittsfield, President of the Association, 
presided. 

This gathering of the Association took place both in the midst 
of war and in the midst of the deliberations of the Constitutional 
Convention, in which the entire structure of the state government 
is being reéxamined with possible results, from the history, posi- 
tion, and the influence of Massachusetts and her example, of very 
far-reaching consequences to the nation, and to the relation of 
states to the national government, and consequently to the strength 
and integrity of the Union. Under these circumstances, by the 
courtesy of the Bostonian Society, the large portrait of James 
Otis, which hangs in the council chamber of the Old State House 
in Boston, where he argued against the Writs of Assistance in 
1761 and in his argument laid the foundation of American consti- 
tutional law, was placed above the head table, so that the first 
great leader of the Massachusetts Bar in the public service of the 
state might be a guest of the Association, and, perhaps, by his 
presence help to stir those generous professional impulses which 
have contributed so much in the past to the service of the state 
and nation. 

As both Judge Morton and Judge Hammond were present the 
dinner was the oecasion for a birthday party in honor of their 
eightieth birthdays. A special number of the ‘* Massachusetts Law 
Quarterly,” containing their portraits, was issued and distributed at 
the dinner and copies of this number, which is No. 2 of Vol. III., 
were subsequently mailed to all the members of the Association. 
After the distribution of the Quarterly two birthday cakes, each 
(31) 
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bearing eighty lighted candles, were brought in and presented to 
them by President Hibbard as follows: 

‘** Our friend Judge Morton and our friend Judge Hammond: 
These birthday cakes so enthusiastically presented to you by the 
members of our Association here assembled are more eloquent of 
the respect and affection entertained for you by the members of 
the Massachusetts Bar Association than any words which I might 
offer could be. I assure you they are an expression of genuine 
affection and they carry with them the wish for each of you of 
many years of happiness and of health.” 


SPEECHES AT THE DINNER. 

PRESIDENT Hisparp. — Members of the Massachusetts Bar Asso- 
ciation: While I go out of office to-morrow morning, this is the first 
opportunity I have had of meeting the members of the Association 
as a body, and I hope you will not think it too late for me to thank 
you for the undeserved honor which you a year ago conferred upon 
me in making me President of the Association. The office has 
brought with it many pleasant duties and many pleasant associations 
with the members of this Association and with members of like asso- 
ciations in other states. The duties of the office have been 
somewhat onerous and exacting, all of which duties have been 
discharged faithfully, punctually, and successfully — by the Secre- 
tary, Mr. Grinnell. For myself, and I believe for the Association, 
I thank Mr. Grinnell for his faithful service during the past year, 
and I would recommend to the incoming president, if he would 
lessen his burdens as president, that the services of Mr. Grin- 
nell be retained. This has been an eventful year in Massa- 
chusetts for certain reasons. Two great calamities have overtaken 
the Commonwealth, one the foreign war, in which the nation is 
engaged, and in which Massachusetts is taking her part, as she 
always does on occasions calling for patriotic service. The other 
calamity is the Massachusetts Constitutional Convention. When 
these two calamities will be overcome, no one can tell. The first 
must be overcome by large contributions of money and sacrifice of 
the very best that we have. The second calamity can be overcome 
by the legislature refusing a further appropriation. As I have 
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spent nearly six months in the pit of the House of Representatives 
afid months ago parted company with my mileage and salary, it 
would not be becoming in me to say what the legislature ought 
to do. 

We have with us to-night a representative of the Commonwealth 
of Massachusetts. From certain election returns which I have 
read recently, and I read these election returns, not with the inter- 
est I used to, being a Democrat, I have come to believe that the 
returns show that this gentleman is known by most of the people 
in the commonwealth, and needs no introduction, and so I simply 
present to you the Lieutenant-Governor of the commonwealth, 
Honorable Calvin Coolidge. 


ADDRESS OF LIEUTENANT-GOVERNOR COOLIDGE. 


Mr. President, — Gentlemen of the Massachusetts Bar Association : 

The good opinion of the bar is very gratifying to me. I hope 
that it does not exist as a result of my not being able to practise 
law at the present time. This is another one of those happy 
occasions for His Excellency when he is absent and I am present, 
giving me the opportunity to convey to the gathering that I know 
he would, if he could, be delighted to stand before, the heartiest 
greetings of the Commonwealth of Massachusetts. 

I have felt rather under an obligation to the Massachusetts 
Bar Association for some time and I am glad of this opportunity 
to express it. It was not long ago that I was a member of the 
General Court and at that time the General Court received great 
assistance, great help, and good counsel from the Massachusetts 
Bar Association, expressed, as your president has already indi- 
cated, through your very able and efficient secretary. And I 
know that because of the work that Mr. Grinnell has done, legis- 
lation in Massachusetts has been a little wiser, a little juster, and 
a little better than it otherwise would have been. When I say 
that I have said a good deal, for legislation here has always come 
up to a very high mark, as you members of the bar know. 

This might be a time when we could stop and consider the great 
services that members of the bar have rendered to the common- 
wealth. But I note that the president began at the lower 
end of the speakers’ list, so I do not believe it is necessary 
or fitting that I should take the time to do that. But if you will 
go to the State House and examine there not only the statutes, 
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but also the statutes and the memorials that are there, you will 
see many of them made to commemorate members of the Massa- 
chusetts Bar who have been with us in the past. And that 
patriotism and that Joyalty to service that has been manifested in 
the past is manifest to-day, and it is not altogether a peculiarity 
of the bar. It is a very wonderful thing, when you come to 
think of it, that the United States Government could be able to 
market seven billions of bonds without having to pay any com- 
mission for the service. All of our people are turning out in the 
present time to do everything that they can to protect this country 
in its hour of need. Members of the bar have recently been 
called upon; I know that they are going to respond, and respond 
gladly. We have an army in the field. We need not only the 
army that is in the field, but we need an industrial army at home, 
because we realize that in these days wars are not carried on 
altogether by the men at the front; they must be backed up and 
supported by the men who are staying at home and engaging in 
the great industrial operations. It will be something that the bar 
can do if upon occasion when the opportunity presents itself 
we carry that message to our fellow-citizens. Americans are 
patriotic, they desire to do the things that are necessary in order 
that we may win this great contest and secure a peace with honor, 
and if the way is pointed out to them they will respond. And it 
is the part not only of the Massachusetts Bar Association, but of 
the whole bar of this great nation to do its part in that direction. 


PRESIDENT Hipsarp.— It has been a great relief to me to listen 
to the remarks of the Lieutenant-Governor and his laudatory 
words respecting the legislature. I have heard so much during the 
last six months about the shortcomings and the corruption of 
the Massachusetts Legislature that I had begun to believe that the 
members were really what a certain well-known lawyer described 
them as: ‘* Rodents which infested the State House because 
of the cheese stored there and which they were able to secure,” 
but I judge from the remarks of the Lieutenant-Governor that 
this is not wholly true. 

Some years ago a legislative committee came to Berkshire 
County to make some investigations as to the necessities of the 
courts, and I made the remark to them which was broug!it back to 
the eastern part of the state and told to the judges, that the first 
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question which a judge asked after reaching Pittsfield to hold 
court was: ‘* What time the next train left for Boston,” and 
there was a measure of truth in my remark. In those days a 
sheriff met the judge at the station, escorted him to the hotel, left 
him there until the next morning, whether under lock and key I 
do not know, and then escorted him to the Court House and back 
to his dinner, and the judge was seldom seen alone on the street, 
whether from fear of the natives or modesty I do not know, but 
there came a time when there was a change, and the remark made 
by me some years ago is in no sense true to-day. A newly 
appointed judge to the bench of the Superior Court came to 
Pittsfield, and he discovered some of the beauties of the county 
and enjoyed much of the hospitality of the lawyers and citizens 
of Pittsfield. To-day I don’t know of any judge who is anxious 
to get out of town, especially during the season when the golf 
club is open. That judge who discovered the beauties of Berk- 
shire and enjoyed the hospitality of its citizens is now an honor- 
able member of our Supreme Judicial Court, and it gives me 
great pleasure to introduce to you our friend, Justice Charles A. 
DeCourcy. 


ADDRESS OF HONORABLE CHARLES A. DeCOURCY. 
Mr. President, — Brethren of the Bar: 


In the regretted absence of the Chief Justice let me first thank 
you for this very cordial greeting extended through me to the 
Supreme Judicial Court. So long as that Court is influenced by 
the tradition of its former members, seated at this table to-night,* 
it will be entitled to your enthusiastic greeting. . . . 

In these crucial days, whenever thoughtful and patriotic Ameri- 
cans come together, their minds instinctively turn to some phase 
of the great world war. Primarily we are concerned with its suc- 
cessful issue. To that result we who are not eligible for military 
duty are doing and will do our full share; contributing our 
money, our services, and (many of us) sons, whose lives are very 
dear to us. 

But the fight for democracy will not end with the return of 
peace. After this war against autocracy, we shall be confronted 








* The former judges referred to who were seated at the table were Judges Morton, Ham- 
mond, and Sheldon. 
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with political, social, and economic problems that will test the 
efficiency, and it may be even the existence, of democracy. And 
if we would avoid another costly lesson in unpreparedness, now is 
the time to adequately plan and organize for the days ahead. 

The form which some of these problems will assume cannot yet 
be known. But the manner in which we must face all of them 
can and should be realized now. Our institutions are too big and 
too complex to muddle along, without constructive planning. In 
the words of Prof. John Dewey, ‘* We have said long enough that 
America means opportunity; we must now begin to ask: Oppor- 
tunity for what, and how shall the opportunity be achieved?” It 
is a platitude that the success of democracy demands the best 
energies of an enlightened, united, and self-sacrificing citizenship. 
But we must realize that an enlightened citizenship implies a people 
who will not ignore or despise the experience and wisdom of the 
past; who will not demolish existing institutions until they have 
carefully provided for others that are practical and better; who 
will select experts to do their expert work; and will put aside 
leaders who are more concerned with free thought than with 
coherent thought, and whose tendency is ‘‘ not to redress a 
grievance but to create one.” It is said that Michael Angelo 
once entered a palace at Rome where Raphael was ornamenting 
the ceiling, and saw that the figures were too small for the room. 
With a few bold strokes Angelo sketched on one side a head of 
heroic size, proportioned to the chamber. When his friends asked 
for an explanation, he made the suggestive reply, ‘‘I criticise by 
creation, not by finding fault.” 

One of the most important problems that will confront us after 
the war is the ever present and fundamental one of the adminis- 
tration of justice. The success of democracy must largely depend 
upon keeping the laws responsive to the changing social, industrial, 
and other complex changes of a progressive people. So far as the 
substantive law is concerned, it rests mainly upon the citizens at 
large to bring about by legislation the changes they desire. But 
for the important branch of procedure — the machinery by which 
substantive rights are enforced and wrongs redressed — the law- 
yers are especially responsible. And when (as to-day) false and 
exaggerated information is broadcast in the community as to the 
work our courts are doing, I venture to urge that the bar owe 
it to their profession and to the state, not only to keep themselves 
informed of the existing conditions, but also to inform their fellow- 
citizens what the true facts are as to those conditions. Thus only 
can we avoid legislation based on misleading and exaggerated 
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statements ; secure wise and progressive reforms; and preserve 
public confidence in the administration of the law. 

Much of the current criticism of courts and procedure makes it 
necessary for us to emphasize the fact, too often ignored by the 
public, that law reform, and especially criminal law reform, is 
essentially a local question and calls for local action and remedies. 
People forget that we have almost fifty independent jurisdictions, 
state and federal: each with its own legislature to enact its laws 
and courts to construe and apply them. Scarcely a week passes 
without attention being called in the press or from the platform to 
some absurd statute or technical decision or antiquated procedure 
in a distant state, as if it were typical of all the states, including 
our own. I could refer to a number of recent instances of mis- 
leading comments, liable, and sometimes designed, to weaken the 
confidence of the average law-respecting citizen in our courts. 
To refer to a single experience: some time ago I attended a 
meeting in Tremont Temple to hear an address by a noted New 
York orator. As he attacked the courts in general language for 
their alleged inefficiency and delay, especially in enforcing crimi- 
nal law, which affects the liberty, safety, and property of every 
one, and the great audience applauded his words, I looked about 
in astonishment. The people applauding the speaker’s indignant 
criticisms were not recent immigrants, ignorant of our institutions ; 
they were not radical socialists, opposed to the existence of all 
courts; they were not a class organized to bring about changes 
for their own selfish interests: but a body of apparently intelligent 
and respectable American men and women of New England birth 
and traditions. Probably not one in five hundred of them ever 
was in a court-room, or had any actual knowledge of the adminis- 
tration of criminal law in this commonwealth. 

Witbin a few days thereafter I took occasion to examine the 
Massachusetts Prison Commission’s reports for the years 1909 
and 1910, and the reports of our decisions covering the same 
period, with this result : 


In the year ending September 30, 1909, the whole 
number of arrests in the state was 147,019 
Cases begun in the Superior Court (Grand Jury and 
Appeals), 9,015 
Cases brought to (jury) trial, 1,432 


In those twelve months but thirteen criminal cases were brought 
before the Supreme Judicial Court; and of these only one 
(involving two complaints) was sent back for another trial. 
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Again, for the year ending September 30, 1910, — 


Number of arrests was 149,680 
Cases entered in Superior Court, 8,366 
Cases tried in Superior Court, 989 
Heard in Supreme Judicial Court, 17 

and new trials in not over 3 


(Exceptions sustained in 5) 


One of my former associates examined Vols. 187 to 206, inclu- 
sive, covering the six years from November 21, 1904, to October 
27, 1910, and found 89 criminal cases argued in the Supreme 
Judicial Court and new trials granted in only 10. (66 overruled, 
23 sustained. No new trial 13.) 

I may add that the Report of the Bureau of Prisons for the 
year 1916, recently issued, shows, — 


The number of arrests for all offenses, 186,363 
There were entered in the Superior Court (Grand 
Jury and Appeal), 11,029 
There were brought to trial,— September 30, 
1915-September 30, 1916, 886 


During the calendar year 1916 (Vols. 223-4) only 12 cases were 
argued or submitted in the Supreme Judicial Court. Exceptions 
were overruled in all but two, and these were finally disposed of 
without being sent back to trial. 


If such facts as these were generally made known, as they 
should be, we would hear less talk about rich criminals escaping 
punishment by reason of alleged multiplicity of appeals to the 
higher courts. And if our citizens were made aware of the model 
Criminal Procedure Act, largely formulated by my former asso- 
ciate, Mr. Justice Sheldon, and in operation here since 1899, the 
attacks upon our courts for alleged technical procedure would be 
seldom heard. 

The delays assumed to prevail in the trial of civil causes is 
another common topic of complaint. What are the facts? When 
the June consultation closed the work of the Supreme Judicial 
Court for last year, an opinion had been written in every case that 
had been argued or submitted on briefs to the Full Court during 
the year. And substantially the same condition of the docket 
has existed for years. 

In the Superior Court for this great county, with 10,000 cases 
entered in a year, there were on the October general trial list 
7,587 cases. The clerk informs me: 











),680 
3,366 
989 
17 


nclu- 
tober 
reme 
uled, 


r the 


6,363 
1,029 


886 
were 
tions 
ed of 


they 
aping 
o the 
model 
asso- 
9, the 
Id be 


ses is 
W hen 
dicial 
e that 
luring 
locket 


cases 
al list 











‘* On the general jury lists cases are now being tried which 
were entered in October and November, 1916. In January 
cases entered ten months before will be reached and in April 
cases pending eight months will be tried. It is fair to say 
that any case can be tried within a year after its entry, and 
in many cases the time will be much less. 

‘* The end of the October Special Jury Trial List for 1917 
was reached at the call of October 18, 1917. Cases can 
usually be reached on this list within three months of entry. 
On the Jury Waived List cases can usually be tried within 
one or two months after the pleadings are completed. Suits 
in Equity can usually be tried as soon after entry as parties 
may desire. The case on trial in Equity Merit Session to-day 
(Tuesday, December 4, 1917) was entered November 20, 
1917. Divorce libels can be tried within two or three months 
after they become ripe for trial. Any delay beyond the 
periods mentioned above is usually due to cases not being 
ready for trial, or to engagements of counsel.” 


Chief Justice Bolster has given me the following information 
as to the Municipal Court of the City of Boston: 








Civil cases entered, 1916, 16,095 
Removed to Superior Court, 401 
Final jurisdiction retained, 15,694 
Markings for trial, 13,879 
Non-suit and default on trial list, 2,774 
Markings leading to actual trial, 11,105 
Actual trials, 1,760 
Cases reaching Appellate Division, 93 
Appealed to Supreme Judicial Court, 19 


‘* By the rules, the parties join issue three days after 
entry; case can be marked for the following week. As we 
have inverted our trial list, placing late cases first, a case can 
be tried, so far as the Court is concerned, within ten days 
after its entry. 

‘* Criminal cases begun, year ending October 1, 1917: 


Drunkenness cases released by probation officer, 35,949 








Drunkenness cases arraigned, 14,586 
Total, 50,535 
Other criminal cases, 16,370 
Total, 66,905 


Appealed to Superior Court, 2,044 
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‘* The only delays incident to criminal trials arise from con- 
tinuances after arraignment. It is usually a matter of but a 
few days.” 


The judges of Probate report a like condition in their busy 
court. 

In the two busy weeks since the receipt of your invitation I 
have had scant leisure in which to make further investigation of 
figures indicating the promptness with which justice is administered 
in our courts. As to the efficiency with which that great duty is 
performed, for obvious reasons I cannot speak. But I am 
tempted to quote the words of my old friend, Mr. Justice Holmes: 
‘*It is very painful, when one spends all the energies of one’s 
soul in trying to do good work, with no thought but that of solv- 
ing a problem according to the rules by which one is bound, to 
know that many see sinister motives and would be glad of evidence 
that one was consciously bad.” 

You will not, of course, infer from what I have left unsaid, that 
I condemn fair criticism of courts, or that I see no defects in our 
present procedure. Some defects there are, such as the delays 
incident to our practice of sending cases to masters and auditors, 
which call for immediate improvement. Others continually arise, 
on account of the inevitable difference in rate of progress between 
law and public opinion and for other reasons. But it is not my 
purpose to-night to dwell upon those needed reforms, which your 
committees should yearly recommend after systematic and thorough 
investigations. 

My message to you to-night is this: Among the great problems 
that will test democracy after the war, one of the most vital is the 
efficient and prompt administration of justice in our courts. Our 
laws and procedure must be kept responsive to the changing 
social, industrial, and other complex conditions of a progressive 
people. To insure that result in Massachusetts, there must be 
brought home to the people a knowledge, based on careful investi- 
gation, of the conditions actually existing in their own state — 
and then intelligent, concerted effort, supported by the confidence 
and codperation of the public, to secure the improvements that 
will be needed from time to time. Here is peculiarly the task of 
the Massachusetts Bar Association. You should have a member- 
ship including substantially the entire bar of the state, each man 
doing his fair share of this public duty, and not imposing it upon 
the secretary and a few other unselfish, public-spirited members. 
After you determine to earnestly carry on this publicity work, the 
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best methods of organization and action will readily occur to men 
of your experience. In order to correct unintentional misstate- 
ments and to combat propaganda of misrepresentation, the sacri- 
fice of systematic and constant effort will be necessary. But we 
must realize, in the words of Chancellor Kent, that ‘*‘ the respon- 
sibilities attached to the profession and practice of the law are of 
the most momentous character. Its members, by their vocation, 
ought to be fitted for the great public duties of life, and they may 
be said to be ex officio natural guardians of the law, and to stand 
sentinels over the constitutions and liberties of the country.” 


THe Presipent. — Ex-Governor Bates, the president of the 
Constitutional Convention, was expected to be here to-night, but this 
morning I received a telegram from him saying that it was impos- 
sible for him to leave Washington in time to reach Boston at the 
banquet. With that kindly, accommodating spirit so characteris- 
tic of the man, and so many illustrations of which I have seen dur- 
ing the last few months, ex-Lieutenant-Governor Robert Luce has 
agreed to take the place of Governor Bates, and I now present him 
to you. 


ADDRESS OF HONORABLE ROBERT LUCE. 


The explanation of the president will, I am sure, make clear to 
you why I am not garbed in the habiliments appropriate to an 
after-dinner speaker, whose sentiments find a reflection in the 
funereal clothes he is supposed to wear. It may also explain to 
you why I give you no premeditated speech. Did it ever occur to 
you that premeditation is an essential factor in a speech of which 
one has been warned, and also of murder in the first degree? I 
trust, for this reason, whatever may be the penalty you may award 
to the judge who has preceded me, or the speakers who are to fol- 
low me, that I may be let off with only manslaughter — or on pro- 
bation, as is happily suggested. 

I am to tell you something about the Constitutional Convention, 
if I am to attempt to fill the shoes of Governor Bates. Were he 
here, he would speak, I presume, much more from the legal point 
of view than I shall. 1 am a member of this Association, 
therefore presumably a lawyer, although my share in your tasks 
was not long enough really to earn me that title. I entered the 
profession somewhat late in life, and my experience reminded me 
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of the buy who went into a law office, and after he had been there 
two days was asked how he liked it. ‘* Well,” he said, ** I don’t 
know; I almost wish I’d never larned law.” That, however, 
was not the reason why I left the profession. I ought to explain 
that I made a brilliant start. My first employment was before the 
full bench. That is where I started. And when I got through I 
was in the position of the young man who started out as a traveling 
salesman, and after his first trip on the road was asked how he got 
along. ‘*Oh,” he said, ‘fine, fine!” ‘*Did you sell much?” 
** No, no, I didn’t sell anything, but I made a hell of a good 
impression.” That is what happened after my first and only 
appearance before the Supreme Bench. And then the people of the 
state condemned me to twelve months at hard labor after the fash- 
ion of my friend Coolidge, the labor consisting in eating a banquet 
every night and making a speech afterward to pay for it — which 
is the whole function of a lieutenant-governor in this common- 
wealth. That disentangled me from the meshes of the law, and 
sivce then I have returned to the more accustomed occupation of 
making it and leaving to somebody else the construing it after I 
get through. 

In my share in the Constitutional Convention it has been my lot 
to serve with the president of this Association, who has so aptly 
termed it a catastrophe, with various gentlemen whom I see by me 
and who are flattering me to-night, for in the convention when I 
rose to speak it was the signal for them to go out into the smoking 
room. J imagine that my friend French here, Washburn, and the 
rest have stayed because they didn’t dare leave, but the rest of you 
have not heard me so often as they have in the last few months 
and so possibly I may have your attention, even it they go to think- 
ing about other things. 

I regret with you very much that Mr. Bates is not present, for 
he would have brought to you a view of the convention that one 
who has been on the floor can hardly have secured. It has been 
our duty to take part in fighting, and in the din and heat of 
battle we have hardly been able to understand precisely the sig- 
nificance of all in which we have shared. And yet, although but 
a few days have passed, as I look back on it all I am satisfied that | 
these men to whom you have entrusted this important task have 
set at work diligently — you may laugh at that — six months for 
four amendments seem a pretty long time, but you must remen- 
ber there were one hundred and fifty lawyers in the convention. 
In spite of their presence we have worked with commendable zeal, J 
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I think, and we have really accomplished much more than the 
record shows, for we have prepared the way for speedy effort next 
summer that will count with much more result in much fewer days. 
Of course this is not the happy time to discuss the details of the 
work in which we have been engaged. The measures submitted, 
three of them, have all received the approbation of the people, 
and so we are three ahead of the record of 1853 anyhow, when 
nothing was approved. A fourth has received the approbation of 
a majority of the members of the convention. Possibly it is too 
delicate a subject for me to enter upon, and yet in all seriousness, 
although it did not seem to me the remedy for certain ills in the 
body politic, and although I contributed what little I could to pre- 
vent its adoption rather than some other remedy, yet in all serious- 
ness I want to say that even you gentlemen who apprehend the 
gravest dangers from the initiative and referendum will still find 
this commonwealth doing credit, I believe, to its people and a ser- 
vice to civilization. For I want to recall to you that it is impos- 
sible for any man to predict what will be the outcome of any great 
change in institutions, and also, with all the seriousness at my 
command, tell you that unless we are ready for change, unless we 
are ready to try new experiments, unless we are ready to advance, 
then will come decay. Benjamin Kidd in one of his books says 
that all the great reforms in England in the last hundred years 
were met with the disapprobation of the conservative classes, who 
finally came to approve them. And so it may be that some of 
these things that seem to us so dangerous may after all be used 
by an intelligent people for the common weal. I do not say that 
in defence of this particular proposition; my own judgment was 
against it. But if the people should approve it, then let us take 
this new instrument of government and see if it may not be used 
for the common welfare. 

Is to-day worth living, were it not for to-morrow? I know I am 
talking to men who have been steeped in the traditions of the past. 
I know that precedent has been the watchword of your lives, and 
I want to-night, if I have the power —I want to-night to stir the 
most conservative body of men in this commonwealth into a 
recognition of opportunity—aye, more than that, of duty. 
There are men I see before me who said no convention ought to 
be held. There are other men who say that no convention ought 
to come next summer, that we ought never to reconvene; men 
who believe that the world was completed when they were born ; 
men who believe that nothing more is to be accomplished. 





44 


Let me argue with them. Let me, if I can, show why, in my 
belief, we have been worth while. 

I do not say we are great men; I do not know that we are 
learned or able men. I do know that we are trying to do our 
duty. Men before us have made mistakes. In the convention of 
1820 the finest speech was made by its ablest statesman, Daniel 
Webster, in defence of property as the basis of representation in 
the Massachusetts Senate. Is there a man here to-day who will 
stand and say he thinks that property ought to be represented in 
government? And in that very convention, Daniel Webster, in 
behalf of the committee for which he was reporting, represented 
that there would be no occasion for other methods of amending 
the constitution than that which was then provided. Already 
since then conventions have twice assembled and the people have 
said again and again throughout the land that constitutions are 
never finished, that constitutions grow as men grow, as everything 
that is worth while in the world grows. 

Recall the reason for the failure of the convention of 1853. 
Take down Boutwell’s Reminiscences and find that one of the two 
causes he gave why the people rejected its work was because the 
men of ’53, to whom we look back with reverence and respect, 
compromised on the subject of the election of the judiciary and 
because they consented to a ten-year term instead of appoint- 
ment during good behavior. For that reason the people would 
have none of their work. 

Yes, the men of 1820 made mistakes, the men of 1853 made 
mistakes, and doubtless we shall make mistakes. But shall we 
for that reason not try — shall we not attempt, if possible, to do 
something that will bring our forms of government, bring our 
instruments of government in touch with modern conditions? 
Aye, but you tell me there are no changes. You tell me that 
human nature is the same as it ever was. You tell me that this 
frame of government, devised in 1780, the oldest written docu- 
ment under which men now live, was perfect. It was a wonderful 
document. All honor to John Adams, who wrote nearly all of it, 
the greatest statesman Massachusetts ever produced. Credit and 
glory be his and honor to the men who recognized the worth of 
his work. Yet remember that John Adams was little more than a 
young man and a few years before, when youth had been his 
chief fault, he and Sam Adams and this man whose face you see 
here, James Otis, the zealots of the day, the reformers of the 
day, the progressives of the day, the men who said they would 
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look to the future and not to the past, the men who said there 
were new doctrines to be preached, new principles to be estab- 
lished — they were the men who stirred America to become the 
great democracy that should set the law for all the world. 

Only the other day down here in one of the churches in the 
Back Bay a doorway was dedicated as a memorial to a man whose 
fame had been in eclipse for all these years, who had been mis- 
trusted, feared, aye, hated by the people of Massachusetts; a 
man who was a great lawyer, a man who was at the head of his 
profession, who presided over the courts of justice, lieutenant- 
governor of the Colony, her foremost citizen, and now only hon- 
ored at last after all these years— why? Because he could not 
see to-morrow ; he could only see the past, He won fame as an 
historian, he won fame because he knew tradition, he knew prece- 
dent, he knew what had happened, but he could not see what 
would happen. And because he adhered to the past, because he 
adhered to the crown, because he adhered to everything that was 
ancient, that man lost the respect, lost the good-will, lost the love 
of those among whom he lived, and only in future generations 
could justice be done to his honesty, to his integrity, and to his 
learning. Forget not Hutchinson, you members of the bar in 
Massachusetts; in your turn, if you must choose between the past 
and the future, remember Hutchinson, and choose the path to 
glory, and not the path to dishonor. 

Aye, is there nothing to be done? Are we in our smug happi- 
ness and contentment to say that we have perfected governments, 
that we have done all that we could? Let me rehearse to you 
some of the problems before you, and let every man ask himself 
if he has had any share in the responsibility for these things. 

At the very moment show me a mile of railroad in this com- 
monwealth that is not either in the receiver’s hands or ought not 
to be there. Show me a mile of street railway in this common- 
wealth that either is not in the receiver’s bands or is not going 
towards the hands of a receiver. Are you satisfied that you have 
handled properly the problems of transportation? Does this 
picture gratify you— you before whom every morning is being 
flaunted the specter of famine that will stalk through our streets 
because your railways cannot bring you food? You who are 
threatened with freezing because your railroads cannot bring you 
coal, are you satisfied that you have done all that you could for trans- 
portation? Or take education. Are you satisfied at this moment 
that every boy in this state has equal opportunity? Are you 
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satisfied that the doors of the halls of learning are open to every 
child fitted to profit by it? Are you making it possible for an 
Edison or a Bell coming up in the schools of Massachusetts to 
bring uncounted treasures of wealth to the people of the world? 
Or again, read the papers from day to day, read the stories of 
strikes, the stories of conflict between labor and capital; see the 
safety of the United States threatened because our workers are 
paralyzing our national industries, and are you content with the 
record? Do you think there is nothing to be done? Every morn- 
ing read the story and admit your terrible failure in this great 
problem of the hour. 

And take the question of sanitation. Have you done all that 
you can in the matter of sanitation? Do you know how many 
hundreds of young men have been sent away from Camp Devens 
because cursed with syphilis? Do you know the percentage of 
men in the Canadian army who have been unable to fight for their 
country because of that terrible affliction? What are you doing 
about it? Ah, it is not constitutional to invade personal liberty! 
Are you responsible? Are you responsible because these hundreds 
and thousands of young men are being sent home, cursed by a 
plague that you can stop, if you will look to to-morrow, and not 
to yesterday? 

Or take the list of men who are being rejected upon draft. 
Are you satisfied with a system of education, a system of social 
arrangement which is precipitating upon society these hundreds 
and hundreds of young men who are not even able to fight for 
their country? Are you satisfied? Do you think you have done 
all you could for the welfare of your state when you have 
neglected to make your youth sound in body, spending all your 
energies, pretty nearly, in attempting to make them sound of 
mind ? 

Judge DeCourcy, in his most instructive and encouraging 
address, has touched upon the question of penology. Why, ten 
years ago when I was in the House of Representatives it came to 
my knowledge that one-quarter of all the men you have out 
here in the Concord Reformatory are defectives — defectives, the 
euphemism for insanity; another quarter probably so; one-half 
of your criminals insane and not responsible. And you through 
your legislature have failed to follow the advice of your experts. 
You have not segregated those men; you have been unwilling to 
confine them, but instead you send these wrecks down to Bridge- 
water and to the other places throughout the state only to be 
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turned adrift again, derelicts on the ocean of humanity. At any 
moment one of these defectives may set fire to your property, may 
meet your wife or your child on the street and do murder or 
worse. And yet you consent to a system of penology under 
which there are thousands and thousands of these men at large, 
ready at any moment to endanger you because you do not dare 
to segregate them. You do not dare to follow the advice of your 
experts. Have you done your duty in meeting that problem? 

Or take this problem of our own safety. Yesterday that terri- 
ble calamity which we cannot comprehend [the explosion at Hali- 
fax] came about because some man too late realized danger — 
because some one human being might have saved that tremendous 
loss of life. Some one man was responsible. And will you, in 
your indifference, will you in your lethargy, your sluggishness, 
your conservatism — will you say, ‘‘ Somebody else may do it” 
— ‘*Oh, there is no need to do it”? 

Only the other day was it not Admiral Peary who said that any 
moment a Zeppelin might come overhead? Do you know whether 
there is a single aircraft gun in Massachusetts? If not, why not? 
You are citizens of Massachusetts. Why not? The Brockton 
canal was laughed out of the legislature, ridiculed on every hand ; 
and yet it was only a few months ago that a submarine came across 
from Germany and sank ships off Nantucket. And yet you have 
neglected — you have neglected to furnish this simple and easy, 
even if costly, protection against that menace, so that your 
shipping may go and come from Massachusetts Bay to Narra- 
gansett Bay in safety. Shipping — you who are now trying to 
get tonnage, to get bottoms that will carry your lumber back and 
forth, your coal —what have you done about shipping? Ah, you 
were conservative. You said, ‘‘It is not wise for the people to 
interest themselves in private enterprises. Ship subsidies are a 
dangerous and rascally invention of those wbo want to use the 
money of some people to help others. We will vote against ship 
subsidies; we will not support any man who favors ship sub- 
sidies.” Ah, to-day what do you think about it? 

Awhile ago I was down in Jamaica, and I was told of a negro 
parson and given an imitation of his sermon. I wish I could imi- 
tate it exactly, but it ran something like this. He was preaching 
on Noah, and he said: 

‘* Breddren, dar wuz a man named Noah, an’ Noah built an ark. 
Noah said it wuz gwine to rain. De people wouldn’t believe him ; 
de people made fun of him, and dey thumbed their noses at him, 
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but Noah built his ark. And it begun to rain, and it rained and 
rained and rained forty days and forty nights. De water began 
to rise and rise and rise. De people went to de top of de hills and 
Noah went off in his ark. When de water came most to de top of 
de hills Noah came floating by in his ark where a lot of people 
wuz, an’ Noah stuck his head out de window and dey asked if dey 
might come aboard, and dey begged and plead. And den Noah 
thumbed his nose at dem and Noah said, ‘ Who damn fool now?’ ” 

Who is the damn fool now when you have not given your money 
for the shipping, when you objected to the ship subsidies, when 
you have opposed all these endeavors in the past to make ready 
for the present? 

What have you done about military training? How many lives 
are being lost beyond the sea because you said it was needless to 
have military training, there never would be any more wars, the 
book of bloodshed had been closed, history had ended, and after 
this the swords would all be beaten into ploughshares, the spears 
into pruning hooks, and there would be no more disagreements 
between nations ; we had come to the time of peace on earth, good- 
will toward men. No, we would not have our boys brought up to 
be soldiers. We had not trained them, we had not given the 
militia the money needed, we would not supply camp equipment 
enough, we would not make it possible to support the paltry num- 
bers that we had. Now who is responsible for that? I know it is 
easy to find fault with the past. Iam not here to blame ourselves 
or anybody else for what had not been done. I am simply telling 
you what has happened, for you are all lawyers, and you will wish 
to know what bas happened that you may tell what will happen. 

So I tell you our convention has a great work to do. My only 
fear is that unless you men awake to the situation, we shall not be 
able to see the forest for the trees, and in our anxiety for the triv- 
ial things of government, little questions of suffrage, and election, 
and all those temporary matters, we may lose sight of the 
broad opportunities, the broad duties still before the State of 
Massachusetts. 

When this constitution was written ours was an independent 
state. I know that since that tfme the nation has taken over many 
of our duties. I know that since that time we have sunk into a 
somewhat subordinate position. But I still think that Massa- 
chusetts is a commonwealth; I still believe that we are a unit, that 
as a commonwealth we have a duty before us of working together 
for the common welfare, and for that reason I plead with you to 
remember that while you are citizens of the United States you are 
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also citizens of Massachusetts, citizens of a commonwealth with 
great traditions, responsibilities handed down to you which in turn 
you must carry. Wonderful is the opportunity, tremendous is the 
need. After this war, competition between nations will be such 
as the world has never seen— the competition between all forms 
of social activity. Let us look beyond to-morrow to day after 
to-morrow, to the time when peace has come, and again we buckle 
to the battle with the world, the battle of commerce, the battle of 
industry, and the battle of civilization. Do you think you are 
going to engage in that fight successfully if you are handicapped 
and throttled by these forms of the past which we have outgrown? 
Do you think we are going to be able to succeed in this tremen- 
dous competition if we have not made our government efficient, if 
we have not established the rule that no man shall be in the public 
service unless he is the best man to be secured for the public ser- 
vice, if we have not established the rule that the head of this great 
executive organization, this administration, shall have the control 
over it that every employer ought to have over his subordinates, 
if we have not given our legislature adequate power? Why, in 
this convention [ was pointed out as the most radical man there. 
I was pointed out as the most dangerous man there because I 
proposed an amendment to the constitution of only ten words 
which won me that — I am willing to call it honor. The amend- 
ment said, ‘* The General Court may determine what is a public 
use.” I need not explain to you lawyers what it meant. It was 
radical. You all know why it was radical. It meant that you 
would give your legislature a free hand, give your people, there- 
fore, a free hand to do that which they might think for the com- 
mon welfare. It would give them the power that the parliament 
of England has always had, the power under which a great nation, 
the greatest in the world, has grown up, a power that has never 
been seriously abused, a power that has developed the finest 
administrative system in all the constitutional governments of the 
world, a power that to-day is leading the fight for humanity. 
That power I ask for the people of Massachusetts, the people of 
this country — the power to use their utmost strength for the com- 
mon welfare in order that we may do what our fathers did, make 
the world safer for democracy. 


THe Presipent. — Our next speaker is one of the delegates to 
the Constitutional Convention and occupies a seat near me, a man 
to whose words I have listened with very great interest. If we 
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had a meat dinner to-night instead of a Hoover dinner, I should 
ask him to speak as he did in the convention on the operation of 
the beef trust, but I have no doubt he is equally well informed on 
the fish trust. I present to you the Honorable Charles G. Wash- 
burn of Worcester. 


ADDRESS OF HONORABLE CHARLES G. WASHBURN. 


Mr. Chairman, — Gentlemen of the Massachusetts Bar Associa- 
tion: 

I owe it to a very happy accident that 1 had any notice what- 
ever that I was to speak here this evening. I chanced yesterday, 
when making my weekly visit to Boston, with my market basket 
on my arm, to purchase supplies, to walk into the office of a 
Boston lawyer, and there I saw upon his desk a formidable 
circular which he called to my attention, upon which I found my 
name in far more distinguished company than it has ever been 
before. I was not abashed. You might naturally expect that 
under these circumstances I would have sent a telegram to the 
presiding officer saying that, in obedience to the instructions of 
my physician, I would be unable to come here to-night. On 
the contrary, recognizing the fact that this is not only the first 
Opportunity I have had, but no doubt the last opportunity I shall 
ever have to address this distinguished body, I felt that I must 
insist upon the privilege that was so unexpectedly accorded me. 

I am happy in this presence because I believe that this com- 
pany is safely conservative — not only on a standing vote but, on 
a roll-call. I would like to submit to the decision of this com- 
pany some of the great questions that have been considered in 
the recent Constitutional Convention, one in particular that has 
been partially decided. There is another tribunal yet to pass 
upon that question (the initiative and referendum) before it can 
become a part of our fundamental law. 

And now, my friends, there is another reason —I thought I 
had got started, but I have not yet — just warming up a little. 
There is another reason why I came here to-night. I was sure of 
an audience. It is known to many of you that great speeches in 
Congress, those supposed to hold breathless a crowded house and 
crowded galleries, are made under far different conditions than 
those that really exist. They have a habit there which I hope 
may be indulged in by the convention next summer, of allowing 
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seven or eight hours, more or less, when any great bill is about to 
be considered, for general debate. It is upon these occasions 
when one may get time for the asking, and when no one is 
expected to remain to listen, that these great speeches are made. 
One of your fellow-members — I am glad he is not here to-night 
to contradict anything that I may say —I refer to the sedate, the 
severe, the austere Sam Powers — made his maiden speech, as I 
have been told, under these conditions. When he got through he 
went up to the presiding officer and said, ** Well, Mr. Chairman, 
I did pretty well. There were seven when I began and I have 
only lost four.” Now you see why it is that I roll this sweet 
morsel of an audience — pardon the figure, but I have gotten 
started and must complete it— under my tongue with so much 
delight; why it is that I am making such a confoundedly long 
introduction to a very short speech. My friends, I have a very 
small share of that stock of humor which the Almighty in a tem- 
porary lapse accorded the Washburn family. I prefer, when I 
can, to deal seriously with serious questions. Therefore I would 
not, even if I find it impossible to entirely prevail over a weak- 
ness in my blood —I would not too long dwell upon the lighter 
aspects of this occasion. I realize that you and those whom you 
represent and your affiliated associations are the molders of pub- 
lic opinion, not only in this commonwealth, but throughout the 
country. Reference is sometimes jestingly made to the fact of 
the great preponderance of lawyers in Congress and in our legis- 
latures. To me that is the one certain guarantee that the legis- 
lation of the nation and of the state will be considered decently 
and in order. It has been peculiarly true in this country, from 
the time that James Otis thrilled the hearts of all Massachusetts 
men down through to the time of Elihu Root, that the great 
lawyers of the country have left the most permanent impress 
upon our history. Where would we be to-day were it not for 
those great luminaries of the bar and of the bench? Why, very 
early the battle, which some would even now renew, was fought 
out against the Courts, and when the impeachment of Judge 
Chase failed, the independence of the Supreme Court was made 
secure, the plans of that little cabal of Virginia Republicans, as 
they were then, came to naught, and John Marshall so construed 
the Constitution as to give opportunity for the expanding and 
varying needs of the country. 

How little we appreciate the rapid change in conditions in this 
country! Take by way of illustration one simple clause in the 
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Constitution, the commerce clause, adopted at a time when there 
was no interstate commerce and no trade excepting with foreign 
nations and with the Indian tribes, now that clause includes 
almost every variety of legislation from the regulation of our 
great railroad systems to the suppression of the white slave 
traffic; all this made possible by the judgments of the courts 
instructed by an enlightened bar. 

But while, as you see, I am ready to accord the fullest amount 
of recognition to the wisdom of the lawyers and of the courts, 
how little we any of us know of the future! This is a time of 
epochs. Every day and almost every hour in the day marks an 
epoch. Direct your attention for a single moment, because there 
is time for nothing more, to one single example of the shifting of 
public opinion on a great question. It is not so very long ago, 
less than fifty years, I believe — that the last spike was driven in 
the Union Pacific Railroad. The national government had 
lavished great treasures upon that operation in money and in 
land, and the road was completed. At that time settlers were 
tempted by almost every device to take up the unsettled lands of 
the West. ‘*Give us railroads at any cost,” was the national 
desire ; ‘‘ give us a population in the West.” And within a few 
years — oh, how few!—the cry went up against the abuses of 
the railroads, and against the indiscriminate grants of public land. 
Drastic legislation was enacted, some of it beneficent, some of it 
needed, perhaps some of it unduly restrictive. In 1897 the bar 
of this whole country was startled by the decision of the Supreme 
Court which held in general terms that every contract that 
restrained trade in any way was inhibited by the Sherman Anti- 
Trust Act. 

That decision was handed down in a railroad case twenty years 
ago, and to-day the Interstate Commerce Commission is suggest- 
ing to the country a choice between repealing some of the legisla- 
tion upon which that decision was based and committing the great 
railroad systems of the country to the practical consolidation of 
government control. How quickly conditions change in every 
phase of our political and industrial and judicial life! This 
audience, as intelligent as any that can be found in Massachu- 
setts, will, I think, feel that you and I cannot begin to compre- 
hend the changes that are taking place from day to day and from 
hour to hour. Those of you who have lived through the fifty 
years of peace since the end of the Civil War have lived through 
an era the like of which your children and your children’s children 
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will never know. We must, as has been suggested here this 
evening, adjust ourselves, as best we may, to these new condi- 
tions. But in the process there is danger of too rapid change. 
We must have in the community the progressive — no, I will go 
further, the fanatic, who is seeking constantly to blaze the path 
of progress, as he sees it, through the trackless forest of oppor- 
tunity. But there must be always the conservative sentiment that 
sees to it that no step shall be taken that will need to be retraced. 
I speak in the presence of educated men, men who reach their 
conclusions with deliberation and feel reasonably certain that they 
are right. But I ask you if, in this supreme hour of disaster for 
the whole world, when all the furies of hell seem to have been let 
loose, it is not a time when we should express positive opinions 
with some hesitation. The wisdom of men has turned out to be 
the folly of children. The wisest men in the world said this 
foreign war would probably never come, and if it came, could not 
long continue. The wisest men in this country said that we could 
never be involved. We are spending to-day on war more money 
every twenty-four hours than any nation in the world. We are 
spending enough to pay for a Panama Canal every eight days. 
Are these conditions such as to make us thoughtful, conservative, 
slow to change too quickly? The situation is a difficultone. The 
progressive of yesterday is the conservative of to-day; the pro- 
gressive of to-day is the conservative of to-morrow, so rapidly 
does public opinion change. This should be a time for deep 
reflection. To what body of men can our citizenship look with 
greater confidence than to the lawyers of the country to see to 
it that under these new conditions, under the abnormal situa- 
tion in which labor finds itself, in the abnormal situation in which 
capital finds itself, we shall not turn too quickly to the elusive 
promise of advantages to be gained by material changes in the 
very fabric of our government? 

Gentlemen of this Association, you owe it as a patriotic duty to 
yourselves, you owe it as a patriotic duty to the citizens of the 
commonwealth, to participate as you have never before partici- 
pated in the administration of our public affairs. We pay a price 
in this world and a different price for every form of government 
we have. There are, as we so painfully see, advantages in an 
autocracy. There may be advantages in an oligarchy. We 
believe that on the whole there are the greatest advantages in a 
form of democratic government like ours. But are we willing to 
pay the price? What is it? One is unlimited opportunity for dis- 
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cussion. Do not cavil at the Constitutional Convention or any 
other forum, so long as any considerable body of our citizenship 
wishes to discuss public questions. It is your duty to discuss 
them, on the stump, in the neighborhoods, in the schoolhouses, and 
to submit to searching examination every question that is submit- 
ted to the people, and not, because of engrossment in your own 
affairs, to shift the responsibility to other shoulders, weakly hop- 
ing that we will somehow muddle through. The message that I 
bring to you to-night is that of the great duty now resting upon 
the lawyers of the nation, and in a peculiar degree upon the law- 
yers of this commonwealth, to aid in the creation of an intelligent 
public opinion, that great power which makes our laws and often 
dictates the judgments of the courts. 


Hon. W. T. A. Fitzgerald, on behalf of the executive commit- 
tee of the Lawyers’ Preparedness Committee, spoke briefly in 
regard to the necessity of lawyers taking part in the work of the 
Legal Advisory Board to aid registrants in filling out their ques- 
tionnaires in connection with the selective draft. 
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THE ANNUAL MEETING. 


The Eighth Annual Meeting of the Massachusetts Bar Associa- 
tion (adjourned from October 20, 1917) was held in Room 237, 
State House, Boston, on Saturday, December 8, 1917. 


THE PRESIDENT’S ADDRESS. 
Members of the Massachusetts Bar Association : 


I propose to give you a very informal talk upon a subject of 
vital and far-reaching importance to the commonwealth, and one 
which should receive the thoughtful attention of all our citizens, 
but especially the lawyers. I propose to address you upon the 
Constitutional Convention of which it has been my fortune, good 
or bad, to be a member, of the results already accomplished and 
the results which may be expected from its work when it re-as- 
sembles next June. 

As is known by all my hearers, on the 28th day of November, 
after a continuous session from the 6th day of June, the con- 
vention voted to adjourn until after the prorogation of the legis- 
lature of 1918. This adjournment will furnish the opportunity to 
some of us, especially those who live in the western part of the 
state, to return to our respective homes, to renew our acquaintance 
with our families and neighbors, gather up the wreckage of our busi- 
ness which had gone to pieces by reason of our absence and forced 
neglect, and to reéstablish ourselves in those occupations in which 
we gain our livelihood, and spend our spare time, if we have any, 
in laboring with our senators and representatives to secure from 
the next legislature a further appropriation. Whether the con- 
vention will re-assemble in June will depend very largely upon the 
decision of that question, a very important question to many 
delegates in the convention. 

More than three hundred resolutions have been offered to the con- 
vention which the petitioners feel the delegates should consider and 
discuss and submit as amendments to the constitution for the peo- 
ple’s adoption. Many of these resolutions are duplicates, and 
many of them relate to the same subject matter. All these reso- 
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lutions have been submitted and considered by appropriate 
committees, and reports on the same have been made to the conven- 
tion. A large number of these resolutions were summarily rejected, 
but there are yet pending more than two hundred resolutions upon 
which the convention will be expected to act when it re-assem- 
bles, many of them very important, many of them extremely unim- 
portant. Those which relate to the more effective and more 
business-like administration of our state affairs have not been con- 
sidered. Some of these changes proposed we all recognize as 
necessary if our state government is to be efficient, and to secure 
which changes, or in the hopes of securing which, many men voted 
for the holding of the Constitutional Convention. It is now too 
late, if it ever was profitable at any time, to discuss the influences 
which brought about the convention, or to comment upon the indif- 
ference of the voters when the question was before them for deci- 
sion, but it is not too late to consider, and to try to combat, any 
influences which are sinister, or which, prompted by selfish inter- 
ests, may endeavor to influence the future action of the delegates. 
Of the two hundred and more resolutions which are yet to be con- 
sidered, there are at least twelve relating to the judiciary, the 
method of selecting judges, whether they shall be appointed or 
elected, the tenure of judges, and limiting the power of the court 
in labor disputes. 

If there is any one thing that the socialists and other organiza- 
tions, backed by certain newspapers, desire and are working to 
secure, it is to break down the power of the judiciary of Massa- 
chusetts in labor disputes, in declaring acts of the legislature 
unconstitutional, and in all matters of controversy between labor 
and its employers in which the courts are called upon to decide. 
You learn this to a certain extent from the floor of the con- 
vention, but you get the genuine feeling of the delegates as you 
meet them in the corridor and in the smoking-room. 

There is a little matter of history connected with the exemption 
of the judiciary from the Initiative and Referendum resolution 
which I feel at liberty to state. The question came to many of us 
who advocated the exemption— what course shall we pursue? 
We said, ‘* If the exemption is not made the amendment providing 
for the initiative and referendum will go before the people with 
this handicap and the people will not sustain any constitutional 
amendment which will interfere in the matter of selecting our 
judiciary or with their tenure of office,” and it was the question 
frequently discussed in conference whether we should vote for it 
or against it, but it was the almost unanimous opinion that we 
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should act upon our convictions, in favor of the exemption and 
discharge our duty to the commonwealth as we saw it, although it 
was felt that politically the other course might be a wise move. 

What will happen next June no one can foretell. The great 
object of the majority of the convention has been achieved. 
The other matters like the state administration, the budget, 
woman’s suffrage, prohibition, biennial sessions of the legislature 
and biennial elections, and a hundred other subjects are appar- 
ently of very little importance to the majority in the conven- 
tion and little time, except by a few especially interested in 
these subjects, will be given to them. When the convention 
re-assembles it is possible that some of those resolutions relating 
to the judiciary, of which I have spoken, will be adopted and 
submitted to the people on the same ballot on which the Initiative 
and Referendum resolution, exempting the judiciary, will be 
submitted. 

In addition to the twelve resolutions relating to the judiciary, 
there are thirty or more relating to what is called social better- 
ment legislation, like old-age pensions, compulsory insurance, the 
creation of a state fund for workmen, workmen’s compensation 
insurance, the taking of land by cities and towns for homes, the 
taking over of public utility companies by the state, important 
questions at this time which demand and deserve careful thought 
and consideration, not only by delegates in the convention, but by 
every citizen in the commonwealth, and which the people of 
Massachusetts will sooner or later have to face and decide. 
There are numerous resolutions relating to taxation, one of which 
is of especial interest. It is for striking out of the constitution 
the requirement that all assessments, rates, and taxes shall be 
proportionate. In view of the possible adoption of the initiative 
and referendum, the resolution to make aliens who have signified 
their intentions of becoming citizens eligible to vote, is a matter 
of great importance when we remember that nearly one-third of 
the population are aliens. I mention these resolutions to bring to 
your attention some of the possibilities and the dangers which 
are likely to confront us, for they will be pressed with a zeal and 
unanimity significant as well as powerful. As is known to all 
my hearers, three amendments have been recommended to, and 
adopted by, the people at the last election. 

There is another amendment, recommended by the majority of 
the convention, to be submitted to the people at the annual 
election of 1918 called ‘* the Popular Initiative and Referendum,” 
or, as it is familiarly called, the ‘*I. and R.” This amendment 
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was recommended by a majority of the convention. The last 
roll-call taken in regard to this matter in the convention was on 
the question of passing the resolution to be engrossed on Novem- 
ber 27, and the vote showed 163 in the affirmative and 125 in the 
negative, out of a total of 320 elected members of the convention, 
two of whom had died prior to that time. Of the 318 represen- 
tatives of the people, therefore, who were entitled to vote upon 
this question in the convention, the recorded majority in its favor 
of those voting was 38, 30 members being absent and not 
recorded at this stage, several of them being too ill to attend 
that session. 

In what I say at this time I want it distinctly understood I 
speak only for myself; I do not presume to speak for others, 
much less for this Association, and I would not recommend or 
advise or approve of the Association taking any action as an 
Association. But, gentlemen, I do take the liberty of speaking to 
you as individuals. Have we as lawyers for any reason lost the 
power and influence which we once had, lost that sense of respon- 
sibility to the people which we once recognized? These questions 
it seems to me are worthy our thought at the present time. 

In deciding whether the Initiative and Referendum amendment 
should be adopted, the real question before the voters is this: 
Has our constitution broken down? Has the representative 
republic, based upon the tried and successful principle of repre- 
sentation, so far proved a failure that it is now necessary to destroy, 
or at least to hazard, this fundamental law, this foundation upon 
which our government and our institutions were builded, and 
upon which they have rested during these one hundred and thirty- 
seven years in which Massachusetts has made a record second to 
no commonwealtii in the Union? The leading argument in favor 
of the initiative and referendum was that the legislature had not 
been responsive to the will of the people, and did not recognize 
public opinion and the demands, especially in matters of social 
welfare which the people thought should be enacted in legislation. 
We are familiar with the criticisms of the bar made by laymen, 
and often these criticisms are severe, but the severest criticism of 


the bar in Massachusetts in the convention was made by a promi- 
nent lawyer of this city and the conclusion one drew from his 
remarks was that the condition in Massachusetts to-day which 
seemed to require this drastic, this radical and revolutionary 
amendment was due to the fact that the lawyers of this common- 
wealth had failed in their duty and had sacrificed the interests of 
the people to promote the interests of corporations which were 
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their clients. He even went so far as to speak of the lawyers as 
‘¢ rodents” who had infested the State House because of the 
‘‘cheese” there to be secured; that while the conditions were 
better now than in the past, it was due to the fact that the 
‘* cheese’ had given out, but that they would return when there 
was a new supply. 

If what is said regarding the irresponsive character of the legis- 
lature is true, whose fault is it? Who sends to the State House 
the members composing our legislature? This is a question which 
deserves the careful consideration of every citizen, and he should 
seriously ask himself, ‘* Have I neglected my duty as a citizen, 
have | forgotten in my eager race for money or popularity that I 
have any responsibility to the society in which I live, or to the 
government under which I live?” If all that was said in regard 
to the government of Massachusetts is true, it is for the citizen- 
ship to remedy these evils, and I believe the remedy is possible 
without undermining the foundation principle on which our state 
government was established. Look at the inconsistency of the 
Initiative and Referendum amendment. The legislature has been 
unresponsive to the demands of the public, which public, by indif- 
ference, by neglect, or through selfish interest, has been unable or 
unwilling to select proper representatives to the legislature, men 
who would honestly endeavor to serve the highest interests of their 
constituents. The remedy proposed under the initiative and 
referendum is to put into the hands of this same irresponsible, 
negligent, or selfish body of people, who are incapable of selecting 
proper men to represent the best interests of the state, the power 
of direct legislation. I do not know how my hearers may feel 
about this. My views are pretty emphatic, but as I said before, 
Ido not claim to speak for any one but myself. The danger in 
the initiative and referendum is that the mass of the people may 
vote on the mere name, not on the merits of the amendment itself. 
It is a very attractive title, ‘* Popular Initiative and Referendum.” 
With so many other interests absorbing the thought of the people 
to-day, it will be a difficult task to convince the people that they 
have a duty to perform, to take the time to consider this great and 
fundamental question and not to vote for a mere name. 

Some one has said, ** Man does not live by bread alone, but 
‘principally by catchwords.” This initiative and referendum to 
many people is simply a catchword, and they will vote for it off- 
hand unless they can be made to see its many defects and its 
destructive possibilities. A question so vital, of so much impor- 
tance, as the changing of the fundamental law and the principles of 
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government on which the commonwealth was established is a 
serious question in normal times. But these are not normal times 
Massachusetts which voted for the convention is not the Massa- 
chusetts of to-day; the Massachusetts of to-day is not the Massa- 
chusetts which will vote upon this amendment, and much less is 
the Massachusetts of to-day the Massachusetts which it will be 
after this nation-wide war is over. When this war closes there 
will be problems presented to the people of this nation, and of 
this commonwealth, such as we never yet have had to solve, and 
in the solution of which we have no precedents to guide us. Take 
for instance the matter of industrial re-adjustments. Why, gen- 
tlemen, if you can judge from the remarks you hear from men on 
the street, in the shop, and even in the convention, the antago- 
nisms of to-day, and especially the antagonisms between labor 
and capital, are simply child’s play. They will spring up and 
develop with such intensity as we never yet have witnessed. The 
uppermost thought in my mind during the time of the sitting of 
the convention has been ‘‘ What an inopportune time to attempt 
to remodel the fundamental law of this commonwealth,” to give 
its very best name. 

Massachusetts has very few natural resources. Our life as a 
state depends upon our manufacturing industries, and a large 
factor in successful manufacturing is transportation. Transporta- 
tion, as we all know in Massachusetts and in New England, has 
broken down. As was well said last night, ‘* Every railroad and 
railway almost is in bankruptcy.” Are we prepared to make a 
part of our constitution an amendment which will permit all kinds 
of adverse legislation, put into effect by a few men, by initiative 
petition. Are we willing to risk the industrial interests of Massa- 
chusetts to the uncertainties of a direct and popular vote stimu- 
lated by signatures in the manner proposed on questions which 
demand deliberate and careful and intelligent thought and discus 
sion? This is a mighty serious question, and it seems to me it is 
time that we awoke to a full sense of our responsibility upon a 
matter involving so much. 

It is claimed that the initiative and referendum is a conserva- 
tive amendment. You can study it and form your own opinion about 
that. It is a document of fourteen or fifteen pages, containing 
thirty-five hundred words, which we are asked to incorporate into 
the constitution of Massachusetts and, as Mr. Pillsbury said in 
the convention, ‘‘in that amendment we have adopted the worst 
features of constitution-making ever seen in this country.” It is 
proposed to fill up our constitution with a lot of statutory law and 
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matters which do not belong in the constitution. The convention 
seems to have lost sight of the fundamental distinction between 
constitution-making and legislation. Every amendment offered in 
the convention looking to safeguarding the rights of the people 
against evils which might be possible under the initiative and refer- 
endum was voted down, emphatically voted down. In the matter of 
the number of signatures to be secured upon the initiative petition, 
in the matter of prohibiting paying men to go around and hustle 
for signatures, the amendment requiring that signatures should be 
secured in at least eight different counties, were all voted down. 
On an initiative petition, the promoters of the desired law or 
amendments of the constitution are not obliged in securing signa- 
tures to go outside of counties of Suffolk, Essex, Middlesex, and 
Norfolk, really placing the rest of the state in the power of the 
Metropolitan District of Boston, subject to the tender mercies and 
guardian care of Boston politicians. The rest of the state is not 
taken into account. The amendment provides for a fixed number 
of signatures, twenty-five thousand, for a constitutional amend- 
ment, less than is required in any other state in the Union except 
the State of Mississippi. Every amendment to place the number 
of signatures on a percentage basis as provided in most other 
states was also voted down. 

What I have said has been very informal and disconnected, but 
the point I have had in mind is this: Recognizing our duty to 
the community and realizing that we have an influence of weight, 
if we will but exert it in these coming months, whatever may be 
our view of the merits of the Initiative and Referendum amend- 
ment, we should so exert our influence as individuals and so give 
our advice that the people when they come to the polls in the 
November election of 1918 may give a verdict which will be 
intelligent, thoughtful, well balanced, and with full knowledge 
and understanding, uninfluenced by passion or prejudice, upon the 
question they are called upon to decide. 





REPORTS OF COMMITTEES. 


REPORT OF THE EXECUTIVE COMMITTEE. 
To the Massachusetis Bar Association: 


The legislative work of the Association during the past year is 
described in the report of the Legislative Committee, the activities 
of which were approved by the Executive Committee. 

The publication of the Quarterly has been continued, and it may 
interest the members to know that requests for copies and sets 
are received from libraries or persons interested from different 
parts of the country as the publication gradually becomes better 
known. It is sent regularly to Montreal and to London, and will 
be sent hereafter to Buenos Aires, Calcutta, and elsewhere abroad. 
With the gradual, but clearly advancing, work of bar associations 
all over the country, and of the interest centered in them and the 
tremendous possibilities which they offer for stimulating and con- 
centrating the hard thinking impulses for public service of mem- 
bers of the profession this publication spreads current information 
about Massachusetts law and professional problems for the 
information both of Massachusetts lawyers and of men elsewhere 
who are interested, as they always have been interested, in 
Massachusetts and its professional work. 

A suggestion received from one member of the Association 
seems to suggest that the Quarterly, the annual dinner, and 
every other activity of the Association *‘ should be cut out and all 
money devoted to the war or charities.” While there are proba- 
bly few members who would go to that extreme, it may be worth 
while to suggest to the members in general that there has got to 
be law both during and after the war, that if the bar is to have 
any interest or influence at all in the discussion and development 
of the law, in view of new problems of every kind, there must be 
some method of general communication through an occasional 
meeting and publication. Without intending in the slightest 
degree to disparage any and all war and charity work which may 
be done by lawyers, this Association is not organized for the pur- 
pose of doing such work of a general nature. It is a professional 
body, specifically devoted by its charter primarily, to the pur- 
pose of ‘* cultivating the science of jurisprudence, of promoting 
reform in the law, of facilitating the administration of justice.” 
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These things are perhaps of more essential importance during 
the war and in preparation for problems after the war than in 
earlier times of peace, and this Association will fail in its fune- 
tions if it does not remember the purposes for which it was 
organized, and confine its activities to that field in which it is 
best fitted to assist the state, the nation, and, through them both, 
the American people. The country is full of cant about law and 
lawyers. Some of it, a good deal of it, comes from lawyers 
themselves — lawyers in Massachusetts as well as elsewhere. But 
law is not built upon cant. It is the special function of the bar 
to think, and when lawyers stop thinking the community suffers. 
If the serious words used in the charters of bar associations mean 
anything, they mean that such associations are founded to 
encourage their members to think about law for the benefit of the 
community. As already indicated the need of such encourage- 
ment and of furthering the purposes of the Association by sys- 
tematic action was never greater than it is in the present times. 

A conference of delegates from state bar associations was held 
in Saratoga Springs in connection with the meeting of the Ameri- 
ean Bar Association in September. ‘The subject discussed was 
legal aid societies and their future development. The secretary 
and Reginald Heber Smith of Boston attended as delegates from 


this Association, and Mr. Smith contributed materially to the 
discussion. 


Some time prior to the meeting of the Constitutional Convention 
a suggestion was made by the committee of the Boston Bar Asso- 
ciation that a conference should be called of representatives of 
the different bar associations in the state to consider whether any 
action should be taken in connection with problems which were 
likely to come before the convention. The subject was considered 
at a meeting of the Executive Committee of this Association and 
the president and secretary were appointed to represent the Asso- 
ciation at such a conference. Notices were sent to the presidents 
of all the bar associations in the state and a conference was held 
at which most of the associations were represented. After a dis- 
cussion it was decided that if any action were taken in regard to 
any matters it should be confined to matters relating to the courts 
and administration of justice and a committee was appointed to 
consider and report further. Then war was declared, and after 
various consultations among members of the committee it was 
finally concluded that under the circumstances it was not advisable 
to attempt to take any joint action and no further steps were 
taken, but the discussion of legal problems before the Constitu- 
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tional Convention was left to those members of the bar who were 
interested to appear as individuals before the committees of the 
convention. Owing to the pressure of war problems, etc., no 
action was taken by the committees of the Association in regard 
to matters before the convention. In regard to the proposal for 
an elective judiciary, however, the secretary, while appearing 
before the committee of the convention in opposition to such 
measures as an individual, explained that while there had been no 
action of the Association after the gathering of the convention 
the Association had always opposed the plan for an elective judici- 
ary for a term of years before the legislature. 


Frank W. GRINNELL, 
Secretary. 


TREASURER’S REPORT. 


Mr. Becxwito: At the time of the last annual meeting there 
were 806 active members and 41 honorary members of this 
Association. Since then 65 new members have been elected, 5 
have resigned, 4 died, and 3 have been dropped for non-payment 
of dues, 2 active members have become honorary members, and 1 


member has been reinstated upon payment of dues. We now have 
773 active members whose dues are paid to date and 85 who under 
the provisions of the by-laws will be dropped January 1 next, 
unless they pay before that time. 

A reminder is going out or has gone out this week and without 
question most of the 85 will pay up.* However, I notice on this 
list at least one name, the name of a man who is now in France 
in the uniform, and I think that we ought to take some measures 
against affronting some member of the Association for non- 
payment of dues under such circumstances. Doubtless the man 
was negligent in the early months of the year; very likely he will 
not get our last notice. And so I think we should save hurting 
the feelings of a member who may be delinquent because he is 
abroad in the service of his country. 





* Most of them have paid since this report. 
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The receipts and disbursements are as follows: 


Dr. 

Amount of balance from last account, October 10, 1916 - « « $3,746.40 
Received 1 Annual Dues for 1915 ee oe ae eee 5.00 
Received 56 Annual Dues for1916 ......... 280.00 
Received 772 Annual Dues for 1917... . o «+ «sw eee 
Received for four guest tickets to Annual Bianee a 12.00 
Received for two guest tickets to Annual Dinner ... . 6.00 
Check No. 258 cancelled. . . . ‘ a ae 10.00 
Received interest on deposits to Nov waar 25, 1917 ae Deh aa 112.45 


$8,031.85 
Cr. 


The disbursements which are stated in the report amount to a 
Fe a ae a ee ee a: 
Balance on hand November 30, 1917 . 2 «© © » Seen 


Our income was between $4,200 and $4,300. Our disburse- 
ments have aggregated $5,401.53. We have now on hand 
$2,630.32. The disbursements are listed on some dozen pages, 
but I may explain that of the $5,400 expended the larger items 
of expenditure are $3,800 plus for the Law Quarterly; then 
the annual dinner cost almost $400; services of stenographer, 
stationery, postage, etc., for the Committee of Legislation and the 
Secretary’s office, $931. The scrapbook which the Association is 
having built containing newspaper clippings from all the news- 
papers in the commonwealth on the Constitutional Convention 
has cost $112; printing $70 or $80. Those are all of the items 
that are larger than $20. 

The Secretary: I would like to say a word or two in explana- 
tion of the expenses reported by the Treasurer, which, as you see, 
exceeded the income. The main reason is that we have had a 
Constitutional Convention. That fact was the reason why two 
special numbers of the Quarterly were issued, with a view to 
furnishing information to those members of the bar who were 
interested in the problems of the convention. This added materi- 
ally to the expense of the Quarterly, which ordinarily is intended 
to come out only four times a year. This year it came out six 
times. The May number, containing the first part of the history 
of the court, was a thick number. The item of clerical expense, 
and so on, is in accordance with the plan which was adopted a 
year or two ago of providing a stenographer for the Secretary to 
attend to the general work of the Association. The scrapbook is 
also an additional expense. It seemed to me when the convention 
was authorized a year ago that there ought to be compiled by 
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somebody, and that this Association was the proper body to do it, 
as complete a scrapbook as possible of the newspaper and leaflet 
history of the convention. And accordingly, through the News 
Clipping Bureau, all the clippings from all the newspapers in the 
state have been coming into my office since November, 1916, and 
they have been pasted into scrapbooks. I already have a 
dozen good-sized scrapbooks full and there will be more. I think 
this scrapbook will probably be the most complete thing of its kind 
in the state. No book will get everything. but this work is worth 
continuing until the entire matter of the convention is disposed of, 
and eventually perhaps it may be deposited for safe keeping with 
the Massachusetts Historical Society, or some other body of that 
kind. Usually within a few years after a convention is held all the 
details are forgotten and it is not until twenty-five or fifty years 
later that some enthusiastic candidate for a Ph.D. degree spends 
several months traveling about looking up files of old newspapers 
to collect the contemporary history and atmosphere of such a 
body. 

These scrapbooks will be valuable as showing among other 
things the relative amount of space devoted by the different lead- 
ing newspapers in the state to the proceedings and discussions in 
the convention and the character of their reports of the proceed- 
ings and the manner in which they were presented to the public. 
This comparative study of the newspaper presentation of the 
convention during a period of five months is of peculiar signifi- 
cance, both for current consideration and reflection and for the 
purpose of historical study, for it shows the estimate of practical 
newspaper men, of the kind and extent of the interest of their 
readers in the convention and its discussions,* and it has a very 


* Those who followed the accounts of the convention in the different leading newspapers 
during the summer, from June to November, will be interested in the foliowing passage 
from a volume entitled * A Preface to Politics,” by Mr. Walter Lippman, who is one of the 
most interesting and intellectually honest of the modern writers upon government: 


** Hostile critics of democracy have long pointed out that mediocrity becomes the rule. 
They have not been without facts for their support. And I do not see why we who 
believe in democracy should not recognize this danger aud trace it to its source. Cer- 
tainly it is not answered with a sneer. I have worked in the editorial! office of a popular 
maguzine, a mayazine that is known widely as a champion of popular rights. By per- 
sonal experience, by intimate conversations, and by looking about, I think I am pretty 
well aware of what the influence of business upon journalism amounts to. I have seen 
the inside working of business pressure; articles of my own have been suppressed 
after they were in type; friends of mine have told me stories of expurgation, of the 
*morganization’ of their editorial policy. And in the face of thai I should like to 
record it as my sincere conviction that no financial power is one-tenth so corrupting, 80 
insidious, so hostile to originality and frank statement as the fear of the public which 
reads the magazine. For one item suppressed out ef respect for a railroad or a bank, 
nine are rejected because of the prejudices of the public. . . . Anybody can tuke a 
fling at poor old Mr. Rockefeller, but the great maxs of average citizens (to which none 
of us belongs) must be left in undisturbed possession of its prejudices. In that sub- 
servience, and not in the meddling of Mr. Morgan, is the reason why American jour- 
nalism is xo flaccid, so repetitious, and so dull.”’ (Pp. 196, 197.) 


Mr. Lippman’s other two books, “* Drift and Mastery *’ and ‘‘ The Stakes of Diplomacy,” 
are well worth reading for any one in search of a better sense of perspective for the problems 
of modern democracy. 





oO it, 
aflet 
[ews 
the 
and 
ve a 
hink 
kind 
orth 
d of, 
with 
that 
1 the 
years 
ends 
ipers 
ch a 


other 
lead- 
os in 
ceed- 
iblic. 
f the 
gnifi- 
r the 
ctical 
their 


apapers 
passage 
2 of the 


he rule. 
we who 
e. Cer- 
popular 
By per- 
) pretty 
ive seen 
pressed 
, of the 

like to 
sting, 80 
¢ which 
a bank, 
) tuke a 
ch none 
hat sub- 
an jour- 


omacy,” 
roblems 


direct bearing upon the problem of direct legislation now before 
the people of the state, as evidence of the nature and extent of 
their understanding of that question. 

These are the reasons for the unusually heavy expenses of this 
year. There is still a reasonable-sized reserve fund in the Asso- 
ciation. If the membership can increase, as I hope it will, gradually 
these things will be taken care of out of annual income. But if 
we are ever going to make any use of the reserve funds of the 
Association for the purposes for which we are organized, it seems 
to me that this past year and the coming year is the best time to 
do it when it is needed. 


The Presipent: You have heard the report of the Treasurer 
and the explanation of Mr. Grinnell. A motion is made that the 
report of the Treasurer, subject to audit * be approved, accepted, 
and placed on file. The motion prevailed. 

Mr. ForsusH: Mr. Chairman, Mr. Beckwith has suggested a 
possible action in the case of our members who are in the service 
of the United States. The Bar Association of the County of 
Middlesex will act on Monday at its annual meeting on the plan 
that all such members shall have their dues remitted so long as 
they are in the active service of the United States — military or 
naval service; and if there is no constitutional provision under 
which notice has got to be given of any amendment, nothing to 
stand in the way of such a vote, I will make a motion that this 
Association pass a similar vote at this time. 

The Presipent: Mr. Grinnell thinks there is nothing in the 
constitution which prohibits that. 

Mr. E. A. Wurman: Mr. President, I would suggest the 
omission of the words ‘‘ military and naval,” because I think we 
have a number of members who are in the service of the United 
States and away from their practice, not exactly military or naval. 

Mr. Forsusn: I am willing to accept Mr. Whitman’s sug- 
gestion and drop out the ‘‘ military and naval” so long as they 
are in the active service of the United States. 

The motion as modified was carried. 


* The following certificate of the Auditing Committee was later attached : 


JaNvuARY 26, 1918. 
We have audited the foregoing account and find it correctly cast and properly vouched 
and the balance stated of $2,630.32 was on deposit to the credit of the Massachusetts Bar 
Association at the date of said account, November 30, 1917. 
FRANK M. ForsBusaH. 
Frawk W. GRINNELL, 
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Note. 


While the by-laws of the Association may not necessarily pre- 
vent the action thus taken at the meeting and probably no mem- 
ber of the Association wishes to raise the question, particularly as 
to the remission of dues of such members as are in the active 
‘*¢‘ military and naval” service of the government, a word may be 
appropriate in regard to the generous but vague clause which was 
added covering members ‘‘ so long as they are in the active service 
of the United States,” a clause which appears to cover civilian 
service, and as to which no specification of the nature or duration 
of such service is given for the guidance of the officers of the 
Association. The clause is so broad that if interpreted as broadly 
as possible it would remit the dues of men who have been in the 
civilian service of the United States before the war, and are still in 
such service receiving compensation therefor, and who have never 
been considered as exempt from dues on that account. Also 
unless restricted in its application it might be considered as remit- 
ting dues of men who are in active service of the United States on 
exemption boards or other government work which, while it is a 
most valuable and patriotic service and is to a considerable extent 
continuous and unpaid, yet it can hardly have been intended by 
the Association to cover such service in the vote, for the reason 
that the practical application of the vote to civilian service of such 
character, in view of the large number of men in the state perform- 
ing such service, would so deplete the income of the Association 
that its work would have to stop to a very great degree for lack 
of funds. In view of the fact, therefore, that there is no sufficient 
guide of any kind in the vote of the Association as to the practi- 
cal application of the vote in regard to the remission of dues, 
except the original suggestion of Mr. Forbush that it should apply 
to the ‘‘ military and naval” service, the treasurer and secretary 
who are charged with the application of the vote will apply it only 
to such members as are actually and continuously engaged in the 
military and naval service of the United States upon receiving 
notice of such service. They feel that while the remission of dues 
of such men may be within the powers of the Association under 
the by-laws, that the broader clause suggested in the discussion 
was so wholesale and indefinite, however generous, that it cannot 
be considered as sufficiently specific for application. In this con- 
nection also it should be remembered that this Association exists 
primarily for serious and continuous professional work in the inter- 
est of the community — work which is perhaps more important 
during this period of war than at any other time — and depends 
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entirely upon the small dues of members for its income, which is 
necessary in order that this work may be done. Accordingly, it 
may be a question whether members whose dues might be remitted 
under the vote at the meeting would really wish that the income 
and work of the Association should thus be reduced, if they can 
afford to continue their dues even while in service. The matter 
must be left, therefore, to those members of the Association in 
active military and naval service whose circumstances are such 
that they cannot afford to continue the payment of their dues and 
notify the treasurer or the secretary of the fact. 


F. W. G. 


REPORT OF THE COMMITTEE ON LEGISLATION FOR 1917. 


To the Massachusetts Bar Association: 


The Legislative Committee considered the bills introduced at the 
session of 1917 in which the Association might be interested, and 
no action was deemed necessary upon the great majority of them. 

The Association introduced and the committee supported the 
following bills : 


In accordance with the vote of the Association the bill revising 


the system of appeals for police, district, and municipal courts 
was presented to the legislature. This bill has been discussed in 
detail in previous sessions and has been before the legislature for 
several years. As stated in the report of this committee for 1916, 
it seems apparent that it is merely a question of time when the 
substance of this bill will be adopted. The only serious argu- 
ments which appeared against it are misunderstanding of its pro- 
visions and conservative fear of change. Whether the legislature 
would look more favorably upon the proposal at the coming ses- 
sion is, of course, entirely uncertain, and in view of the war and 
other problems it may be considered wiser to allow this matter to 
wait for a year or two before presenting it again. 

The Association also supported the bill providing that the 
requirement of an appraisal to be made by three persons other 
than the executor, administrator, trustee, or other officer of the 
court should be in the discretion of the Probate Court, so that the 
much useless red tape and common and unnecessary expense of 
three appraisers might be lifted from the burden of an estate, 
unless the facts or the nature of the property were such as to 
furnish special reasons for an appraisal in the opinion of the 
Court. In most cases an appraisal by the executor or trustee 
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himself, such as may be filed with the tax commissioner, subject 
to the tax commissioner’s revision, would be sufficient. Where 
there is an estate of sufficient amount to be subject to an inheri- 
tance tax the tax commissioner’s office makes its own appraisal] 
now, regardless of the probate appraisal, which is thus made a 
useless performance. It seems also merely a question of time 
when this measure will be adopted. The legislature, however, did 
not approve it this year. 

The foregoing action was taken with the approval of the 
Executive Committee. 

Also, with the approval of that committee, your committee sup- 
ported the bills relative to change of investments by trustees under 
instruments containing no powers of sale. Men are familiar with 
the absurdity of the existing practice, which makes not only the 
Probate Court, but the clerks in the transfer offices of corporations 
the guardians of every trustee in the state, and which resulted in 
placing the trustee under such an instrument in a position so that 
he was unable to change investments and protect the interests of 
his trusts against a falling market, because of the uncertainty of 
running to the Probate Court to get a special license, and while 
doing this to find perhaps that the bottom had dropped out of his 
chance to sell without suffering a serious loss. Several bills were 
introduced to improve this situation. One of them was passed by 
the legislature as chapter 155, granting the Probate Court authority, 
‘*on petition of the trustees,” to license changes of investments, 
** such authorization or license shall be granted only upon hearing 
and after such notice as the court may deem proper, or, in its dis- 
cretion, without notice, and without the appointment of a guardian 
ad litem or next friend, and shall remain in force until revoked.” 

This statute improved the situation somewhat. A broader act, 
however, was also introduced, drawn by Mr. J. L. Thorndike, to 
relieve the courts and the clerks in transfer offices of their entirely 
unnatural burden of acting as guardians in the first instance of all 
trust investments, and transferring that duty from their shoulders 
to the place where it really belongs, to wit: the shoulders of the 
trustee who is chosen for the purpose of performing that duty, and 
who is presumably more competent to do it in most cases than the 
transfer clerks, or even than the probate judges, who, with all 
their other duties relating to the administration and settlement of 
estates, cannot be expected to know as much about all the invest- 
ments of every trust estate in their jurisdiction as the particular 
trustees of those estates do. In other words, the intention of the 
act was to change the artificial presumption in the present rule of 





construction and where no powers are expressed, and to substitute 
the natural presumption in accordance with the natural intention 
of a person selecting a trustee, that the person thus selected should 
be a trustee with full powers, unless there are specific provisions 
restricting him. The bill also contained a broad provision placing 
the entire responsibility for changes of investments squarely upon 
the shoulders of the trustee, and relieving the transfer of offices 
corporations of their duties of guardianship, for which they are 
not fitted, and relieving the trustees and others of what is not only 
a serious nuisance, but at times a cause of serious delay and 
expense in the necessity of complying with every fussy require- 
ment, for reams of waste paper containing copies of document to 
be filed away without serving any useful purpose except a theo- 
retical protection of the corporation (not the beneficiaries) against 
fraud, or that somewhat uncertain thing called ‘+ constructive” 
fraud. In these days, when economy of time and money is being 
preached on every side, it seems a good time to stop the ridicu- 
lous accumulation of waste paper, which involves in the accumula- 
tion a serious waste of money, which might be devoted to better 


purposes. 
Such considerations satisfied the legislature, and the bill as 
drawn by Mr. Thorndike passed both the House and the Senate. 


The third section, however, was drawn in such a manner that it 
caused a doubt in the mind of the Governor whether it might not 
be the basis of some claim to immunity by a corporation where it 
was aware that a breach of trust was going on, and while express- 
ing approval of the rest of the bill, he felt obliged to veto it, 
because of the phrasing of the third section. As the substantial 
purpose of the bill appears to have been understood and approved 
by both the legislature and the Governor, it is believed that the 
phraseology of the provision which caused the veto can be so 
improved as to commend itself to both the legislature and the 
Governor during the coming year. Mr. Thorndike now has the 
matter under consideration, and we have no doubt that after his 
new draft has been considered a measure can be agreed upon 
which will relieve not only the bar, but the beneficiaries of estates 
and the transfer offices of corporations of a peculiarly annoying 
mass of red tape, and a very large expenditure of money for 
which there is such great need in other directions. 

The committee has in previous years, with the approval of the 
Executive Committee, as reported from year to year in this Asso- 
ciation, opposed all constitutional amendments proposed to the 
legislature for the recali of judges or the election of judges for 





terms of years. All proposed constitutional amendments were 
referred to the next General Court by the legislature of 1917 in 
view of the approaching constitutional convention. 

Your committee has taken no action on behalf of the Associa- 
tion in regard to the constitutional convention or any of the 
problems before it. The position of the Association in regard 
to such matters is explained in the report of the Executive 
Committee. 

The uniform partnership bill recommended by the commis- 
sioners on uniform laws was again before the legislature this year, 
but was referred to a future legislature, one reason doubtless 
being that the Judiciary Committee could not readily consider it 
in this time of war. 

In addition to the measures mentioned above the following acts, 
passed by the legislature of 1917, are likely to be of special 
interest to different members of the Association : 


Chapter 22, relating to probate decrees allowing compromise 
of wills. 

Chapter 42, that after January 1, 1918, notaries public, jus- 
tices of the peace, and special commissioners when tak- 
ing acknowledgments shall attach the date of expiration 
of their commissions to their certificates. This is a 
directory provision, but, and in order that no serious con- 
veyancing complications could result to third persons 
because of occasional failures to comply with the act, it 
is provided that ‘** The provisions of this act shall not 
affect the validity of any deed or instrument or the 
record thereof.” 

Chapter 56, relative to building lines of the cities and towns. 

Chapter 62, as follows: that after January 1, 1918 ‘* Every 
deed which is presented for record shall contain or have 
endorsed upon it the full name, residence, and _ post 
office address of the grantee, and shall also state whether 
the grantee is married or unmarried. If the statements 
required are not contained in the body of the deed, but 
are indorsed upon it, they shall be entered in the margin 
of the record. The provisions of this act shall not affect 
the validity of any deed, and registers of deeds may record 
any deed not in conformity with the requirements of this 
act.” 


Chapter 66, that facsimile signatures may be used by clerks 
and assistant clerks of police, district, and municipal 
courts on process records, or other legal documents. 





vere 
i in 
cia. 

the 
yard 
itive 


mis- 
year, 
tless 
er it 


acts, 
ecial 


ymise 


, jus- 

tak- 
‘ation 

is a 
} con- 
TSODs 
ct, it 
ll not 
yr the 


Owns. 
Every 
- have 
| post 
hether 
sments 
d, but 
nargin 
+ affect 
record 
of this 


clerks 


nicipal 


iS. 


73 


Chapter 101, relative to appearances in the Supreme Judicial 
Court and the Superior Court. 

Chapter 109, relative to the tabulation of the returns of votes 
under the ** public policy ” act of 1913. 

Chapter 126, to enable the Probate Court to determine ques- 
tions arising from the omission of children in wills. 

This act seems unnecessary, as the previous statute which it 
amended was as broad as the English language could make it, and 
this act adds nothing except possible confusion some day. 

Chapter 163, relative to prosecutions or proceedings for the 
support of minor children. 

Chapter 168, amending chapter 292 of 1916, relative to the 
practice of law by incorporated collection agencies or 
adjustment bureaus. . 

Chapter 171, to empower the tax commissioner to gather 
information relative to the value of real estate. 


Chapter 206, to provide that the Supreme Judicial Court 
shall by a rule or special order direct in what manner 
and to what extent records of litigation shall be 
extended. 

Chapter 213, relative to liens for labor and materials. 


Chapter 227, requires clerks of courts to give notice of defaults 
in actions at law and of certain decrees in equity. 


Chapter 267, ‘‘ An Act to Prohibit the Soliciting of Certain 
Legal Business by Persons not Attorneys-at-Law. Be it 
enacted as follows: It shall be unlawful for any person, 
not being an attorney-at-law, to solicit for himself or 
another, from a person accused of crime or his represen- 
tative, the right to defend the accused person. Violation 
of the provisions of this act shall be punished by a fine 
of not more than one hundred dollars, or by imprison- 
ment for not more than six months, for a first offense, 
and by a fine of not more than five hundred dollars, 
or by imprisonment for not more than one year, for 
any subsequent offense.” 

Chapter 268, relative to certain duties in determining the 
value of a corporate franchise for taxation. 

Chapter 279, to revise the laws relative to partition of real 
estate. This act was the result of the work of the 
special commission dealing with this subject (House Doc. 
1638 of 1917). 
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Chapter 296, relative to sales of real estate for distribution. 
This act is intended to meet the practical situation dis- 
cussed by the opinion in Giles v. Kenny, 221 Mass. 262, 
and discussed in the report of the Committee on Legisla- 
tion for 1915, pages 63-73. This act also resulted from 
House Doc. 1638 of 1917. 


Chapter 297, relative to the settlement of claims under the 
Workmen’s Compensation Act. 


Chapter 302, annexing certain towns to the judicial districts 
of various courts. 

This act provides that ‘* The jurisdiction acquired by any court 
under the provisions of section one shall, in all towns which now 
or hereafter have a trial justice resident and holding court therein, 
be exclusive of such trial justice only as to matters without the 
jurisdiction of a trial justice, and concurrent with the trial justice 
as to all matters within his jurisdiction.” This act is a result of 
the discussion whether the office of trial justice shall be abolished, 
which has gone on during the past three years and as to which a 
special commission sat during 1916. 


Chapter 303, relative to the distribution of intestate estates 
(as to this see House Doc. 1638 of 1917). 

Chapter 306, relative to the sale of estates subject to 
remainders (as to this see House Doc. 1638 of 1917). 


Chapter 307, relative to the taking effect of certain orders, 
rules, and regulations of commissions, boards, or officials 
vested with the power to make them. 


Chapter 309, relative to the sale of real estate of deceased 
persons (as to this see House Doc. 1638 of 1917). 
Chapter 310, to authorize the homestead commission to pro- 
vide homesteads to citizens. 

Chapter 326, relative to the appointment, compensation, and 
jurisdiction of trial justices. 

Chapter 342, to provide for the better defence of the com- 
monwealth in time of war. 

** Section 6: Whenever the Governor shall believe it 
necessary or expedient for the purpose of better securing 
the public safety or the defence or welfare of the com- 
monwealth, he may with the approval of the council take 
possession : 

(a) Of any land or buildings, machinery or equip- 
ment. 





(b) Of any horses, vehicles, motor vehicles, aero- 
planes, ships, boats, or any other means of conveyance, 
rolling stock of steam or eleetric railroads or of street 
railways. 

(c) Of any cattle, poultry, and any provisions for man 
or beast, and any fuel, gasoline or other means of pro- 
pulsion which may be necessary or convenient for the use 
of the military or naval forces of the commonwealth or 
of the United States, or for the better protection or wel- 
fare of the commonwealth or its inhabitants. He may 
use and employ all property so taken possession of for 
the service of the commonwealth or of the United States, 
for such times and in such manner as he shall deem for 
the interests of the commonwealth or its inhabitants, and 
may in particular, when in his opinion the public exigency 
so requires, sell or distribute gratuitously to or among any 
or all of the inhabitants of the commonwealth anything 
taken under clause c of this section and may fix minimum 
and maximum prices therefor. He shall, with the 
approval of the council, award reasonable compensation 
to the owners of any property of which he may take pos- 
session under the provisions of this section and for its 
use, and for any injury thereto or destruction thereof 
caused by such use.” 


This statute is interesting in connection with the recent consti- 
tutional amendment adopted on November 6, 1917, and the dis- 
cussion of war powers under the Constitution of the United States 
by Hon. Charles E. Hughes, reprinted in II. Mass. Law Quar- 
terly, page 575. 


Chapter 345, amending R.L., chap. 173, sect. 105, as amended 

by St. 1910, chap. 555, sect. 5, by adding the following : 

‘* A justice of the Supreme Judicial Court or of the 

Superior Court may, upon request of the parties, in any 

case where there is agreement as to all the material 

facts, report the case to the full court for determination 
without making any decision thereon.” 


So far as the Supreme Judicial Court is concerned, this statute 
appears to be surplusage, for as explained by Chief Justice Gray 
in Mass. Bank v. Bullock, 120 Mass. 86, where the parties agree 
upon a case stated, which is filed in the clerk’s office, it, thereby, 
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comes automatically before the full bench without any report or 
action of any kind by the single justice. 

Accordingly, this act merely provides that a single justice may 
add his report, if he wishes, although the case goes up auto- 
matically without it. 

So far as the Superior Court is concerned, it gives that Court a 
somewhat broader, but uncertain power to report cases, as shown 
by the note attached to this report. 


A bill was introduced into the legislature by the New Bedford 
Bar Association with a view to prohibiting certain practice of 
persons who are not members of the bar in holding themselves 
out as conveyancees, or otherwise in ways which might not be cov- 
ered by the existing statutes. Your committee considered this 
matter with some care and was divided as to the advisability of 
the measures as presented, while appreciating that certain abuses 
exist which are difficult to deal with. The position of the com- 
mittee was explained to the committee of the legislature. 

Whether some statute can be drawn which is likely to do more 
good than harm, your committee are still uncertain. The matter 
deserves serious consideration, but the drafting of such a measure 
is a difficult problem. 

A bill was introduced to add the action of ‘‘ deceit” to the list 
of actions which now survive under R.L., c. 171, § 1. Your 
committee approved of this plan, but it did not pass the legis- 
Jature. Mr. J. L. Thorndike is preparing a redraft of such an 
act, to include * deceit,” and actions ‘‘ in respect to real or per- 
sonal property,” with a carefully prepared explanatory note, 
showing the more liberal rule elsewhere. This draft has been sub- 
mitted to the legislature of 1918. This draft also provides that it 
shall apply not only to future, but to pending actions, following in 
this respect the language of the acts of 1828 and 1834, which 
enlarged the classes of actions that survive. If the act is passed 
by the legislature, Mr. Thorndike’s explanatory note will be printed 
in the Quarterly, as has been done with previous acts in pre- 
vious numbers, for the information and convenient reference of 
the bar. 


Respectfully submitted, 


FRANK F. DRESSER, 
Chairman. 
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While this statute was under consideration by the legislature 
the suggestion was made by the Senate draftsman (Wm. E. 
Dorman, Esq.) that if it was to be passed the words “* where there 
is a case stated ” or ‘‘ where there is a case stated by agreement 
of the parties” should be used instead of the clause ‘* where there 
is an agreement as to all the material facts.” The reason for this 
suggestion was that the words *‘ a case stated ” had a distinct and 
recognized meaning and was the phrase used in section 5 of chap- 
ter 716 of 1913. 

In Frati v. Jannini, 226 Mass. 430, at page 431, the Court 
speaking through Chief Justice Rugg said: 


‘‘There are three ways in which a case at law may be 
presented for decision on its merits. One is by the introduc- 
tion of oral and documentary evidence in the ordinary way, 
which results ultimately in a verdict if the trial is had before 
a jury, or in a finding if the trial is had before a judge. 
The second way is by an agreement of the parties as to the 
evidence which shall be considered by the Court or jury. In 
such instance the agreement merely takes the place of the 
evidence which otherwise would be introduced in the usual 
way, and either the jury renders a general verdict or the 
judge makes a general finding founded upon that evidence. 
The third way is for the parties to agree upon all the material 
ultimate facts on which the rights of the parties are to be 
determined by the law. The accurate phrase to express this 
way of presenting a case is ‘ case stated,’ although not infre- 
quently the words ‘agreed facts’ or ‘agreed statement of 
facts’ are used. This course leaves uo room for inference 
(unless and except as modified by St. 1913, c. 716, 
§ 5). 

‘*Often a difficulty of construction arises to determine 
whether on the one hand, the document stating facts is a 
‘case stated’ or whether, on the other hand, it is merely a 
part or the whole of the evidence in the case or a statement 
of agreed facts submitted as evidence from which by infer- 
ence or otherwise the ultimate facts are to be deduced. 
- . . The determination of that question when it arises 
must be made on the substance of the thing done and not 
upon the name or description applied to it. That question 
assumes importance now by reason of St. 1913, c. 716, § 5, 
whereby it is provided that inferences of fact may be drawn 
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on a ‘case stated’ unless parties expressly agree to the 
contrary. 

‘*Tt has been held before the enactment of St. 1913, 
ce. 716, § 5, that upon a ‘ case stated’ no inference of fact 
could be drawn, and unless as matter of law the plaintiff 
was entitled to prevail, judgment was entered for the 
defendant. 

‘*If the agreed facts are submitted to the tribunal merely 
as evidence and in place of ordinary proof, then that portion 
of that statute does not apply, and the case stands as does 
any other case at law coming by appeal or report from the 
decision of the trial judge.” 


Accordingly, it was suggested that unless it was made clear that 
the act related only to a case stated by the parties for the opinion 
of the Court, the Act of 1913 would not be applicable to the case 
reported, and therefore it would be necessary to include in the 
‘* material facts” all inferences of fact, because such inferences 
are facts, as shown by such cases as Friedman v. Jaffe, 206 Mass. 
454, and Berton v. Atlas Assurance Co., 203 Mass. 134. 

The suggestion, however, was not followed, and some of the 
confusion arising from the language of the statute is shown by the 
first case reported under it (Atlantic Maritime Co. v. Gloucester, 
decided December 4, 1917, Banker and Tr., December 22), in 
which the Court held that the report must be discharged as not 
authorized by ‘* the instant statute.” The Superior Court had 
reported the case upon what was entitled an ** Agreed statement 
of facts submitted as evidence,” and, in the opinion of the full 
court, the rules as to cases stated by the parties for the decision 
of the Court are again stated and the difference pointed out 
between them and admissions of facts and agreements as to evi- 
dence which require a further finding of facts by the Court. 

The previous statute (R.L., c. 173, s. 105) allowed a report 
after verdict, or after a finding of facts by a judge. As a case 
stated by the parties has been described as ‘* somewhat in the 
nature of a special verdict” (Old Colony Railroad Co. v. Wilder, 
137 Mass. p. 537), and the full court gets no assistance from a 
preliminary decision of a single judge without giving any reasons, 
there seems to be no reason why he should not have power to 
report the case in the same manner as he might do if he had found 
the facts himself as stated by the parties. One object of allowing 
such reports is to get rid of the presumption in favor of one of the 
parties that would follow from a decision of the judge (Boston 
Lodge v. Boston, 217 Mass. p.177). This would be accomplished 
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simply by adding in s. 105 of the Revised Laws (c. 175) the 
words ‘* or upon a case stated by agreement of the parties for the 
decision of the court,” and all the existing provisions relating to 
such cases would then apply. But under the recent act of 1917, 
if a case stated is reported, no inferences of fact can be drawn, 
because the act does not authorize a report unless there is an agree- 
ment as to ‘‘ all the material facts,” and these include inferences 
of fact (Friedman v. Jaffe, 206 Mass. 454). Yetif the judge had 
entered judgment one way or the other upon the same case, and 
the party against whom he decided had appealed, the full court 
would draw proper inferences of fact under St. 1913, c. 716, s. 5. 
It is undesirable that the effect of a case stated should be so dif- 
ferent according as it was carried up by report or by appeal, and 
it is to be hoped that the matter may be set right by the commis- 
sioners in the consolidated statutes. 
F. W. G. 


REPORT OF COMMITTEE ON GRIEVANCES. 


The committee has held nine meetings during the year, always 
with a quorum present and with an average attendance of more 
than a majority. 

Seven complaints were brought forward from last year and 
fifteen new ones received, which were of sufficient importance to 
be considered by the comunittee. 

Besides these matters many of the ont attempts to use the 
committee as a collection agency, and frivolous and unfounded 
complaints have been disposed of by the Secretary. 

Two matters are now pending. All others have been disposed 
of. 

Harry N. Sayward of Ipswich was notified to appear before 
the committee to answer to several complaints. He did not do so 
and the committee recommended disbarment proceedings. These 
have been duly authorized and carried through, a decree of dis- 
barment being made by the Superior Court this week. 

Several complaints were dismissed upon evidence that they had 
been previously considered and disposed of by local bar associa- 
tions. 

A number of hearings, in one case extending over two days, 
were held by the committee, resulting in dismissal in each case. 

A sub-commitee of three made a day’s trip to an outlying 
county, held hearings at the county seat and a near-by town, and 
reported back to the main committee. 
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While the attorney admitted his dilatory and careless methods, 
it appeared that the complainants had all been satisfied, and were 
at the time more disposed to help out the attorney than the com- 
mittee. The accused promised to abandon all collection business, 
and assured the sub-committee of his future good conduct. 

Under all the circumstances, the committee voted to place the 
complaints on file and to keep with its records a transcript of the 
evidence taken. 

A matter referred to us by the Executive Committee relative to 
a divorce which had evidently been obtained upon perjured testi- 
mony was promptly investigated. Counsel for libellant volun- 
tarily appeared before the committee and made a very full and 
frank statement as a result of which the committee were entirely 
satisfied that he had been entirely misled by his client, and they 
unanimously exonerated him from all suspicion of improper 
conduct. 

The recent reports of improper conduct of attorneys in connec- 
tion with attempts to obtain the discharge of drafted men led to 
proffers from the President and Secretary of the Association and 
from this committee of our services, if desired. 

As a result a conference was held with the chairman a few days 
ago by Lieut.-Col. Massee, Judge Advocate General at Camp 
Devens, and Theodore Hoague, Esq., Secretary of the Committee 
on Grievances of the Bar Association of the City of Boston. 

It developed that two of the lawyers offensively active in such 
matters were residents of New Hampshire and Rhode Island respec- 
tively, and that a Boston man complained of was not a lawyer. 

The practices complained of are evidently systematic and wide- 
spread, resulting in swamping the Judge Advocate’s office with 
bulky affidavits and other papers, practically all of which are 
unnecessary, and they are evidently designed and intended to 
impress the ** clients” with the great value of the services ren- 
dered. Extortionate fees have been charged in these matters in 
many cases, and the number of applications for discharges has 
been enormously increased. 

Lieut.-Col. Massee stated that the intervention of a lawyer was 
harmful rather than helpful and added complications and delays ; 
and all that was necessary in such matters was for the drafted 
man to bring his case to the attention of his office, and it would 
be thoroughly and properly investigated and passed upon. 

In closing this report, I desire once more to express my deep 
personal appreciation of the interest taken in this often unpleas- 
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ant work by my fellow members, and especially of the large 
amount of time and effort devoted by the faithful and efficient 
Secretary, Stoughton Bell, Esquire. 


Respectfully submitted, 


Frank M. Forsusn, 
Chairman. 


REPORT OF THE COMMITTEE ON LEGAL EDUCATION. 
To the Members of the Massachusetts Bar Association : 

The Committee on Legal Education has taken no action. One 
year ago the committee made a similar report, saying: ‘* We 
deemed it better to remain quiescent until a change in conditions 
gave promise of useful action on our part.” Your committee this 
year was convinced that no such change in conditions had taken 
place, and that the time was not yet ripe for action. 


Respectfully submitted, 


Frep T. Fie.p, 
Chairman. 


REPORT OF SPECIAL COMMITTEE OF MAJORITY 
VERDICTS. 


To the Massachusetts Bar Association : 


The committee selected by the President of the Association, to 
report as to the desirability of a change in the law from the pres- 
ent rule requiring unanimity in the verdicts of juries to that per- 
mitting a verdict by a majority, begs to submit its report. 

The time necessarily consumed in correspondence in and out of 
the state delayed the report until after the annual meeting of 1916. 

The subject seemed to consist of two distinct inquiries. 

First, there is the consideration of the present situation in Massa- 
chusetts. Is there such substantial inconvenience or injustice in 
the present system as reasonably to require a change? 

Second, what is the experience in those states of the Union 
where majority verdicts are lawful? 
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1. THe Situation tn MASSACHUSETTS. 

It would seem to be settled here that there is no great call fora 
change in the present rule. The Constitutional Convention dealt 
with the subject during the last summer, and it was then decided 
to leave the matter where it has been heretofore. 

An inquiry by your committee was made of all the clerks of 
courts in the state for definite figures for the last full year, that 
of 1916, as to the percentage of disagreements in the cases tried 
to juries. ‘The result is most interesting. In six of our counties, 
namely, Barnstable, Berkshire, Bristol, Dukes County, Hampshire, 
and Nantucket, there were no disagreements at all. The number 
of cases tried during the year 1916 in those counties was respec- 
tively as follows: Barnstable 14, Berkshire 44, Bristol 122, 
Dukes County 6, Hampshire 10, and Nantucket none. 

Turning now to the counties in the state in which there was a 
much greater number of jury trials during 1916, the result is 
almost equally interesting. They are as follows: 


246 trials ........ 7 disagreements 


Middlesex (Oct., 1915, 
to Oct., 1916) 398 = ** 


Norfolk 106 civil trials. . i 
37 criminal trials, 


or an average of 2.1% 
Plymouth 98 trials ” 
( 563 trials ........ 26 disagreements (in } 
gen. session, civil) 
4disagreements (in 
spec. session, civil) t 
4disagreements (in | 
criminal session) . J 
119 civil trials.... 8 disagreements 
1i4criminaltrials, 4 


Suffolk 


Worcester .. 


The general average percentage for the state from these figures 
for the year 1916 is 2.8 per cent. 

It might be urged with some force that in 2.8 per cent of 2,562 
jury trials of all sorts the opposing sides might be so evenly 
balanced, as the evidence actually appeared, that jurors of the best 
quality might be expected to take divergent views, and indeed that 
a disagreement might not be an incorrect solution. 

It would seem then that the experience of Massachusetts during 
1916 at any rate did not indicate a cogent reason for changing a 
time-honored system. An inquiry of the clerks as to the desira- 
bility of a change in their opinion elicited answers indicating 
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that the clerks of Barnstable, Berkshire, Nantucket, and Plymouth 
thought well of a change to a majority verdict, say of 9 to 3 in civil 
cases, while the clerks of Essex, Franklin, Hampden, Hampshire, 
Middlesex, and Norfolk were averse to any change from the 
present rule. 

It is only fair to say that the advocates of a majority verdict 
system contend that a compromise verdict works injustice, even 
where the record does not show a disagreement, and they claim 
that that is a reason for a change in the system. 


2. Tue SITUATION OUTSIDE MASSACHUSETTS. 

Your committee cannot contend that a thorough canvass of all 
the states was made for opinions on the question. Correspond- 
ence was had, however, with lawyers of known character and 
experience and (in many cases) of eminence, in most of those states 
having the majority verdict. The general opinion of the bar and 
the public in Colorado, Idaho, Illinois (where the old rule prevails, 
by the way), Ohio, Missouri, Montana, Oregon, Utah, and Wash- 
ington is stated by our correspondents (taken so far as this 
question is concerned quite by chance) to be favorable in civil 
cases to the majority rule of 10 to 2 or 9to 3. The usual reason 
stated is the familiar one that one or two eccentric characters 
under the majority rule are not able to prevent a verdict. Their 
experience apparently has not suggested any new, unfamiliar, and 
compelling argument. 

The result is that the old system in Massachusetts seems to 
work well and to require no change, and in those states where the 
change has been made it seems to be quite as satisfactory to the 
profession and the people. It might be said that the important 
thing is to have a system and follow it. 

If it be of consequence, a majority of your committee, consisting 
of Mr. Hannigan and the Chairman, believe in the present system 
and are opposed to a change to the majority verdict, while Mr. 
Bates thinks that a change to a 10 to 2 or 9 to 3 verdict would be 
an improvement, believing the practical and common-sense method 
of majority rule which applies in every other commercial or judicial 
tribunal, including our United States Supreme Court, is more in 
accord with present day ideas, and the reasons for its adoption are 
stronger than the sentimental or traditional reasons advanced in 
behalf of a retention of the unanimous jury system. 


Tuomas W. Proctor, Chairman. 
Joun E. HANNIGAN. 
SANFORD BATEs. 
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DISCUSSION OF THE CONSTITUTIONAL AMENDMENT 
RELATIVE TO STATE OR MUNICIPAL TRADING IN 
NECESSARIES. 


The Presipent: The subject announced for discussion this 
morning relates to the effect of one of the amendments which was 
submitted to the people by the Constitutional Convention and 
ratified as the Forty-seventh Amendment, as follows: 


‘*The maintenance and distribution at reasonable rates, 
during time of war, public exigency, emergency, or distress, 
of a sufficient supply of food and other common necessaries 
of life and the providing of shelter, are public functions, and 
the commonwealth and the cities and towns therein may take 
and may provide the same for their inhabitants in such man- 
ner as the general court shall determine.” 


Mr. GrinnELL: Merely to start things I will say a few words 
about this, although some of you gentlemen here who sat in the 
convention know more about it than Ido. My familiarity with it 
is merely that of a spectator from the gallery. 

This question came up in the convention on a number of differ- 


ent propositions for municipal and state trading of every form, 
and the committee, after preparing several drafts, submitted the 
following : 


** The commonwealth may by statute duly enacted author- 
ize the taking by purchase or otherwise of foodstuffs, feeds, 
fuel, ice, and other necessaries of life, paying reasonable 
compensation therefor, and the sale of the same to the inhab- 
itants thereof, and to any county, city, town, or other muni- 
cipal corporation therein ; the Governor, with the approval of 
the council, if he deems that a public exigency exists, may, 
until otherwise provided by law, exercise the powers hereby 
granted. The commonwealth may, by statute duly enacted, 
authorize municipalities to buy and to sell to their inhabitants 
the necessaries of life, and to harvest and to manufacture 
ice ; and may also in like manner authorize the establishment, 
maintenance, and operation by the commonwealth and by 
cities and towns of markets, docks, fuel and coal yards, ele- 
vators, warehouses, canneries, slaughter houses, and other 
like means for collecting, converting, selling, and distributing 
the necessaries of life.” 
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Of a series of drafts, that was, I think, the one on which the 
main controversy took place. After discussion it was voted to 
substitute the amendment, which was passed to be engrossed, 
reading : 


‘* The maintenance and distribution at reasonable rates, 
during time of war, public exigency, emergency, or distress, 
of a sufficient supply of food and other common necessaries 
of life and the providing of shelter, are public functions, and 
it shall be the duty of the commonwealth and the cities and 
towns therein to take and to provide the same for their inhab- 
itants in such manner as the general court shall determine.” 


After it came back from the engrossing clerk, on motion of 
Mr. Dresser of Worcester, the rules were suspended by a two- 
thirds vote and the words ‘‘ it shall be the duty of” were struck 
out and the permissive word ‘‘ may” was substituted, so that 
now the amendment as drawn is a grant of power to do things 
and not, as it read in the previous draft, apparently a mandatory 
instruction to every city and town in the commonwealth to do 
these things. And the question is, what the legal effect of this 
amendment is. As to that men in and out of the convention, 
I think, differ, and probably will continue to differ. I do not 
know that any one has had an opportunity to make any very 
exhaustive study of the provision or its history. I certainly have 
not and so what I say is merely for the purpose of giving you 
some of the facts and perhaps bringing out questions which will 
lead to further discussion. 

I have a letter from Mr. Frank F. Dresser, a delegate to the 
convention, in regard to this matter and as he could not be here I 
will read what he says: 


** On the Public Trading Act my belief has been that the 
state has power to commandeer supplies to protect its 
people from starvation or distress, just as full power in 
that respect as it has to protect us against epidemics or 
violence. If a state because it is a state has not that power, 
there is no use in government. But a state does not 
have power to interfere in such matters where the reason 
for interference is that supplies may possibly be obtained 
cheaper. In other words, if boots are a.necessity the state 
may get and give or sell them, but if boots are merely unduly 
high in cost, but can be reasonably obtained, the state has no 
power to take measures to reduce the cost. The amendment 





86 


which was passed in my opinion confers no greater power 
than the state already had. 

* That was not, I take it, the opinion of the convention, 
else nothing would have been adopted. Some of us thought 
that way but the radicals thought that it allowed better 
trading, and so for once the two wings voted together. 

** You will recall the debate about the insertion or use of 
both words, ‘exigency’ and ‘emergency.’ I always felt 
that they meant the same, the only difference being, per- 
haps, the element of time or suddenness. You will also recall 
that the draft was amended at the eleventh hour by striking 
out ‘ that it should be the duty of the state.” That did not 
change the substance of the measure or limit the power, but 
did prevent a possibly difficult legislative situation. The 
Court, if their opinion were asked, would say that we were 
in fact at war and that we must perform the mandatory duty 
of taking some measure although the proposal might or 
might not be wise, as to which the Court would express 
no opinion; the effect, however, would be that something or 
other would certainly have passed. Under the amendment as 
it stands, however, the legislature is not under that im- 
perative duty and may use its discretion, and it seems to 


me that the amendment adds nothing to the previously ex- 
isting power, but simply removes doubt as to its existence.” 


There are several members of the convention here, so that I 
cannot teach them anything about it. The only thing that it has 
occurred to me to call to your attention is a historical discussion 
in the tenth volume of the publications of the Colonial Society 
of Massachusetts, a paper read in 1905 by Mr. Andrew McFarland 
Davis on ‘‘ Limitations of Prices in Massachusetts, 1776-1779.” 
That may contain some historical information in regard to this 
sort of thing, during the hard times and inflated currency of the 
Revolution, and just before the present constitution was adopted, 
of interest in this connection. The opinion of the justices in 
regard to.public coal and wood yards in 1903 (182 Mass. 605) was 
commented on in the convention debate. That was an advisory 
statement of the opinions of the individual justices, given at the 
request of the legislature without hearing argument. It was not 
a decision of the Court.* 





* In the recent case of Jones v. City of Portland, decided Decemler 10, 1917, 38 8.C. Rep. 


112, the constitutionality of the following statute of Maine had been questioned in a tax suit 
before the Supreme Court of that state: 





One question is how far the words ‘‘ emergency,” ‘‘ exigency,” 
create a legal situation or merely a legislative one. I think the 
general idea in the convention was that the word ‘* emergency” 
was ultimately a legislative question, just as the word ‘‘ exigency ” 
is, and that the series of words used to describe the occasion 
under which this power might be exercised are emphatic indica- 
tions to the legislature and the municipalities that it is not 
intended that the state and all the towns and cities shail go into 
general business, but that it is really a power which is for unusual 
use and that the determination of that question is rather a legisla- 
tive one than a legal one. 

The Court has decided, if I remember correctly, that the ques- 
tion whether and when a public exigency exists for the exercise 
of powers under the existing constitution is ultimately a legisla- 
tive question, and how far these other somewhat general facts 
enumerated and described in this short sentence add to or alter 
that question and whether the Court is mixed up in it, is one of 
the problems. (Cf. Miller v. Fitchburg, 180 Mass. at 37.) 

Mr. Francis N. Barca: I think the political history of this 
amendment in the convention throws a little light. I have only a 
few words to say on it. Isball not attempt any detailed review 
of what happened. At the same time I think the whole commu- 
nity ought to understand what it was that happened, as you do, 
sir [to President Hibbard], and as does every man who was a 


** Any city or town may establish and maintain within ite limits, a permanent wood, 
coal, and fuel yard, for the purpose of selling, at cost, wood, coal, and fuel to its inhab- 
itants. The term, ‘at cost,’ as used herein, shall be construed as meaning without 
financial profit.” 


The Supreme Court of Maine decided that the statute was not beyond the legislative 
power. 

The case was then taken to the Supreme Court of the United States on the ground that the 
statute was in violation of the Fourteenth Amendment, because the purpose of the statute was 
not a public purpose, and the Supreme Court in a unanimous opinion, speaking through 
Mr. Justice Day, said: 

** Bearing in mind that it is not the function of this court under the authority of the 
Fourteenth Amendment to supervise the legislation of the states in the exercise of the 
police power beyond protecting against exertions of such authority in the enactment and 
enforcement of laws of an arbitrary character, having no reasonable relation to the exe- 
cution of lawful purposes, we are unable to say that the statute now under considera- 
tion violates rights of the taxpayer by taking his property for uses which are private. 


** We see no reason why the state may not, if it sees fit to do so, authorize a munici- 
pality to furnish heat by such means as are necessary and such systems as are proper for 
its distribution. Heat is as indispensable to the health and comfort of the people as is 
light or water. In any event we are not prepared to say that when a state authorizes a 
municipality to tax with a view to providing heat at cost to the inhabitants of the city, 
and that purpose is declared by the highest court of the state to be a public one, that the 
property of a citizen who is taxed to effect such purpose is taken in violation of rights 
secured by the Constitution of the United States. As this view decides the questi 
open to consideration, it follows that the judgment of the Supreme Judicial Court of 
Maine must be affirmed.” 
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member of the convention. You must remember that one of the 
few convictions this convention had at the time this measure came 
before it was that it was politically wise for it to do something on 
this measure at once and in time for the November election; and 
you must remember that the committee in charge had brought in 
a complicated report, dealing with the question, on which they 
themselves differed —a badly split committee — and that report 
had resulted in a very fierce, long drawn-out debate, and the radi- 
cal and conservative elements in the convention were on the whole 
rather more bitterly split on this measure than they were even on 
the I. and R. Then the committee brought in a fresh draft 
almost every day, filled with fresh technicalities, till most of 
the delegates became completely confused and impatient. Then 
Mr. Lomasney, with his usual skill in compromising, saw his 
chance and threw overboard the long, involved, technical lan- 
guage of the committee, with much in it that was good and much 
in it that was very questionable, and substituted instead the 
simple-sounding, but vague and ambiguous measure which finally 
passed; that is, in substance. Now Mr. Lomasney got that 
through the convention for the simple reason that one fraction of 
the convention voted for it believing that it meant one thing, while 
the other fraction voted for it believing it meant diametrically the 
opposite, and consequently both fractions were for it. It was a 
very simple political dodge and it worked to the queen’s taste. 
The words on which the controversy turned were the words 
“ exigency” and * distress.” The whole argument raged around 
those words. There was one element in the convention, typified 
perhaps by Mr. Harriman of New Bedford, who took this point 
of view with regard to the word ‘‘ distress.” They said that 
every day of every year is a time of ‘ public distress,” for the 
reason that the wages of an unskilled worker are only $12 a week 
and on that he cannot marry and raise a family without actual 
distress, and at the present time he cannot get himself sufficient 
clothes and coal to keep warm, he cannot get sufficient food to 
keep his children going. Consequently, in their view, the meas- 
ure is going to open the door to the legislature on every day of 
every year to provide fuel, food, clothing, housing, and whatever 
else is needed to relieve distress. They are perfectly frank about 
it, and it was on that interpretation of it that they voted for it. 
They are perfectly willing to say that in private. I think they 
would say it in public. And so of the word *‘ exigency ;” they 
say, although it is coupled up with “emergency” here, yet the 
Courts have declared that the word ‘ exigency” is synonymous 
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with ‘‘ convenient” and it means nothing more than ‘ con- 
venient;” and whenever it is ‘*convenient” for the state to 


furnish people what they want at the expense of those who pay 
the taxes, it is now going to be competent for the state to do so. 
For myself I don’t know what the amendment means. I know 
that I tried to get the delegates to declare what they meant it 
to mean by offering the following resolution after the bill had 
passed : 


‘¢ Resolved, That it is the sense of this convention that the 
article of amendment authorizing the enactment of laws gov- 
erning the acquirement, sale, and distribution of the neces- 
saries of life, was intended for emergency use only, to wit, 
in abnormal times or circumstances ; and that it was intended 
the legislature should be the sole judge of the existence of 
such times or circumstances.” 


That was promptly laid on the table, on Mr. Lomasney’s motion, 
and while it could have been taken from the table at various times 
thereafter, I never moved to do so until the end of the convention, 
and then only to kill it myself, withdrawing it by unanimous con- 
sent, because I found that the radicals did not want it for the rea- 
son that they knew they would be beaten on it, while as to the 
conservatives, some of them did not want it because some of the 
more timid thought that they might be beaten on it —they would 
not have been, but they were afraid they might be — while some of 
the best leaders on the conservative side were unwilling it should 
come to a vote, because they thought it contained an admission, or 
would if adopted involve an admission, that the convention had 
passed a measure without knowing what it meant. And they 
thought the convention ought not to admit its own shortcomings 
publicly in this way. That did not appeal to me personally, but 
as one of the juniors in the convention I gave way to my elders. 
It seemed to me it would be better for the convention to be frank 
about it and state what interpretation it put upon its own words, 
even if that involved a damaging admission as to its own conduct ; 
but that was not the opinion of some of the men to whose experi- 
ence I deferred. Consequently, there is nothing in the records to 
show whether the convention meant this to be a strictly emergency 
power, for use in abnormal circumstances only, or whether they 
meant it to be a general power available in normal times. Also 
there is nothing to show whether the convention meant the legis- 
lature to be sole judge of the emergency, or whether they meant to 
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have that reviewable by the Courts. But I think no unprejudiced 
observer of the convention could dispute that a very considerable 
majority believed they were passing a strictly emergency measure, 
with the legislature, however, as the sole judge of the existence of 
the emergency. 

Mr. Cuartes Neat Barney: May I ask the gentleman who 
has just spoken, who says it seemed to be the opinion of the con- 
vention that this allowed free distribution to persons in want of 
the necessaries of life, what meaning the convention attached to 
the words, ‘* distribution at reasonable rates” ? I had assumed 
that this provided for the sale by municipalities and not for gifts. 

Mr. Barco: That was so. It was not intended that these 
‘*necessaries”’ should be distributed as out-and-out gratuities. 
But what ‘* reasonable rates” meant in the minds of the members 
of the convention, it would be difficult to say. Some interpreted 
it as meaning such price as the recipients could afford to pay. 
Others wished to change it to ‘‘ at cost.” But it was pointed out 
that if that was done, theoretically it might be possible, but prac- 
tically it might work out very badly as preventing the common- 
wealth entirely from getting rid of supplies which it had bought 
and on which the market had sunk so that it could not sell them 
** at cost.” 

Judge Snetpon: With reference to what has been said I 
should like to ask whether there might not be, after all, a some- 
what more serious question in this amendment if we apply to the 
words used in the amendment the familiar principle that in all 
cases of doubt the meaning to be put upon any particular word is 
best to be found by considering the collocation of that word and 
the words with which it is joined, applying the familiar legal 
maxim, noscitur a sociis — whether the word *‘ exigency” here used 
in the alternative can, after all, be considered as mere convenience, 
the release of people from a privation which is of ordinary existence. 
The words are ** during time of war, public exigency, emergency, 
or distress.” War may be rejected at once; nothing, of course, 
under that would be applicable in times of peace. Coming then 
to the. ‘* public exigency, emergency, or distress,” is it certain that 
those three words being used together could be construed to mean 
matter of mere convenience? Is it certain, for example, that, 
say at some time in the future when we are at profound peace, 
when the present cost of living has shrunk somewhat to the 
dimensions that it filled ten or twenty years ago, when there is 
general prosperity in the community, although it still remains true 
that many people who depend for their livelihood upon mere 
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unskilled labor are unable from unskilled labor to defray the 
necessary expenses of bringing up a family—can we say to a 
certainty that if under those circumstances the legislature should 
pass a bill reciting that there was a public exigency to provide for 
such cases and accordingly authorizing the different cities and 
towns of the commonwealth to supply themselves with such neces- 
saries of life and to distribute at reasonable rates the same to 
their inhabitants, such a bill would necessarily be safe from 
interference by the Courts? Does not the general principle 
apply somewhat, that while every statute is to be construed as 
favorably for its constitutionality as it can be, while no statute is 
to be declared unconstitutional if there is any point of view in 
which the declaration of the legislature that it is for a proper 
purpose can be sustained, yet if there is no such point of view, if 
there is no possibility of saying that there was any unusual occa- 
sion — perhaps I might seem to be begging the question by that, 
but my question is whether these words are applicable when it 
could not be possibly said that there was any unusual occasion — 
can we say with any degree of certainty that such a statute might 
not be held to be unconstitutional? Is there not, after all, some- 
thing here to be debated? I do not wish myself to express an 
opinion upon that. I have not considered the matter with that 
care which would warrant me in expressing an opinion, but is 
there not something fairly open to debate in that question ? 

Mr. GrinneLL: Without undertaking to debate that question 
at present I call attention to the war aspect of this measure by 
referring again as I have already done, I think, to Section 6 of the 
Defense Act which was passed last May, which gives the Governor 
detailed and far broader power than this amendment mentions in 
any way, directly or indirectly. Under that section in that act 
the Governor has the right not only to take — according to the 
terms of it, at least — to take and to give away, to take and use 
everything that the Germans could take and use if we do not stop 
them. That has not been exercised as yet; whether it will be, I 
do not know. 

In connection with that war aspect of the question Judge 
Hughes delivered an address before the American Bar Association 
which is reprinted in the belated August number of the Quarterly, 
and he discusses the constitutionality of the war powers of the 
President of the United States under the Constitution, and there 
may be something in that of interest to men who wish to study 
this question. We are temporarily, in the name of democracy, 
living under a dictator by an implied ‘‘ gentleman’s agreement.” 
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Mr. Storey: The Supreme Court of the United States has 
decided that the Constitution at war is the same as the Constitu- 
tion in peace in the case of ex parte Milligan. There is pretty 
serious question in the minds of a great many people in this 
country whether in our effort to establish democracy abroad we 
are not in danger of losing democracy at home. The extraordi- 
nary power which was given to the Governor last year is a much 
broader power than is conferred here, and is, I think, a power the 
existence of which might very well be questioned under our Con- 
stitution. In other words, I do not feel that a man can be 
deprived of his property by the fiat of the Governor without the 
ordinary process of law which is secured to every citizen, but 
that all those questions—and they arise under the national 
legislation as well as under the state legislation — are questions 
about which the judgment of the country is in suspense. There 
are many of us who believe that when these laws are put in force 
it will be found that they were passed in a moment of hysteria, 
and that they were not wise. For example, we have the familiar 
illustration of the milkmen. If the price of milk is fixed at a 
certain price the result is simply that the producers of milk cease 
to produce it. They can sell their cows for a high price as beef, 
they cannot afford to keep them at the high price of corn, they 
are indifferent to the demand of the community for milk, and con- 
sequently the milk supply falls off. In the same way we are told 
that the farmers of the West are likely to plant something like 
twenty-five per cent less wheat than they did last year. The 
demand is just as great, but the price is limited or likely to be 
limited, and consequently they say, ‘‘ What is the use of spending 
time and labor to produce wheat if we can’t send it to the 
market?” There is a general insistence that the farmers should 
go to work and produce things at a limited price. I think the 
laws of supply and demand in the long run are more reliable. 

Take the city of Boston, for example. It is supplied every day 
with the food that it needs, not by any legislation, but by the mere 
fact that here is a market, and that there are people who under- 
take to supply that market. 

We have got to find out how this extraordinary delegation of 
the entire responsibility is going to work. My private impression 
is that it will be found before we get through to work very badly. 
I may be wrong, and I hope I am, but I have the doubts of what 
Mr. Luce called ‘‘ the most conservative body of men in the 
community.” 

Now that I am on my feet I should like to say to Mr. Luce, 
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whom I am glad to see sitting here, tliat there is something to be 
said on the other side of that question of conservatism. In the 
first place, I doubt very much whether the lawyers can be called 
as a body the most conservative body in the community. Ishould 
like to remind him that in great crises in human bistory it is the 
small lawyer, the country lawyer, that hascome tothefront. Let 
me suggest to him Robespierre in the French Revolution, Abraham 
Lincoln during our Civil War, Lloyd George to-day at the head of 
England, and Kerensky in Russia, and I might multiply the illus- 
trations. But those are the facts; the men who led the American 
Revolution were lawyers, young lawyers, small lawyers, if you 
please. 

Now, Mr. Luce asked us last night what we had done to prevent 
the spread of a loathsome disease, which he felt was threatening 
our young men, what we had done in regard to air guns, what we 
had done in regard to preparation for war. I do not believe that 
upon the men whom he was addressing there rested any particular 
responsibility in regard to those things. I think that responsibil- 
ity belongs to the community, and I would suggest that those are 
not matters for constitutional regulation. 

Mr. Luce: So much that Mr. Storey has said is in accord 
with my views that I hesitate to take exception to one or two 
things. I hoped last night and it was my intention last night 
not to mention any line of activity which did not involve a con- 
stitutional question. I was told inside of two weeks by the 
leading authority, probably in the state, on diseases of the kind 
referred to, that in New York it had been found impossible to seg- 
regate and restrain syphilitics on the ground that it was an 
invasion of personal liberty, a distinct constitutional question. I 
think if time permitted I could show that everything that I 
referred to last night had been interfered with by constitutional 
restraints, and I wish we had time enough to discuss the particular 
constitutional difficulty involved in the matter assigned for the 
morning. The constitutional difficulty lies in the fact that about 
fifteen years ago the Supreme Court in an opinion to the legisla- 
ture undertook to determine what sort of an exigency would war- 
rant certain procedure. That struck me as the nub of this whole 
question before the Constitutional Convention: Is it a wise thing 
for the Court itself, for the judicial system of the commonwealth 
— is it a wise thing for it to have the burden of determining when 
an exigency exists? I may also say for Mr. Storey’s information 
that it was my own service for a short time last spring as chair- 
man of the Food Conservation Committee of the city in which I 
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dwell, that brought sharply to my attention the innumerable con- 
stitutional difficulties in the way of meeting the present situation. 
And if any gentleman here is a city solicitor he, I think, would 
bear me out in the statement that the city solicitors in Massa- 
chusetts in the last twelve months have in many cases stretched 
their consciences, in other cases felt it necessary to interfere with 
things that seemed to the rest of us absolutely important and 
desirable and necessary on account of these constitutional 
restraints. My argument last night was intended to bring out the 
belief that it was wise in the long run for the representatives of 
the people to determine when an exigency exists rather than to 
impose this burden on the Court, and that is the constitutional 
phase of this question which I shall be very glad if the gentlemen 
will further consider when opportunity permits. 

Mr. Artnur E. Burr: Mr. President, may I say a word, 
because it is a matter of practical importance to me to determine 
the meaning of this amendment. I shall be in a position next 
year where I shall have to discuss it in the legislature. There will 
be no doubt that radical measures will be introduced. I think 
there probably will be no doubt that some such general measure 
will be put in, saying that the mayor and aldermen of a city or 
the selectmen of a town may provide food for its inhabitants, may 
buy it at reasonable rates, to be determined by a certain board, or 
may take it. The question will then be presented, is that a com- 
pliance with this constitutional amendment? In other words, to 
put it more concretely, what do the words, ‘‘ as the General Court 
shall determine” modify? Do they modify only the manner in 
which the cities and towns may take and may provide the same? 
So far as the pure question of English is concerned, they do not 
modify anything else. But may it reasonably be determined from 
the purposes of the amendment that the General Court must in 
each case determine when a public exigency, emergency, or dis- 
tress arises? Looking at that as I first read it, I should have said 
that that amendment meant that whenever war, public exigency, 
emergency, or distress existed, the municipality could provide in 
such manner as the General Court determined, and that it was not 
for the General Court to determine in any case whether there was 
a war, an exigency, or an emergency, but that still was a question 
of fact which the Court must determine. Now if that is not the 
meaning of it I shall be very glad to know it, because in that case 
I shall be glad to point with pride in any debate that I may enter 
into next year to the opinion of this conservative body that the 
amendment was only intended to give the legislature an oppor- 
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tunity to say when such an exigency was in existence. I do not 
think that is the natural meaning of it. If I am to argue any such 
question I should like to be well bolstered up by those who have 
more intelligence and more ability to read English than I have. 

Mr. GrinneLtL: Mr. Chairman, while the continuation of this 
discussion would be very interesting, I am afraid, as we are 
expected as guests of the Boston Bar Association at the City Club 
at 12.45, perhaps we ought to adjourn. 

The Presipent: Mr. Balch looks as if he wanted to say 
something. 

Mr. Batcu: Mr. President, I do want to say something which 
I will say as quickly as I can. The legal profession, which should 
be the strongest defence of the commonwealth against this initia- 
tive and referendum measure, may prove a weak defender, or 
worse; and why? Because, sir, we lawyers as a class, it appears 
to me, although perhaps we have understood our own side of the 
case, seem to be committing the mistake of failing to grasp the 
other side of the case. 

Nothing will help the reckless radical elements more than to 
have the bar discuss the measure with a cool assumption that their 
own view is the only view, that any one who disagrees with it in 
the least is a fool or a fanatic, that the constitution is a sacred text 
and they themselves its high priests. That attitude will not only 
hurt the chance that remains to us of preserving a moderately 
conservative form of government, but it will add fuel to the flames 
of the mounting prejudice against our profession. I fear that 
many of us would receive a severe shock if brought to a sudden 
realization of how we appear as a body— we members of the 
‘* Lawyers’ Union,” as our enemies delight to call us — in the eyes 
of a large and growing section of the electorate, and by no means 
a wholly bad, foolish, or despicable section either. 

Now this initiative and referendum measure is full of the 
gravest flaws. It will not stand accurate analysis for a minute. 

lis subject to fatal criticisms for which no answer exists. A 
pitiless, lucid showing up of its numerous weaknesses will kill it. 
The people will never pass it if they once really understand it. 
No one is so fitted to see that they do understand it as the lawyers 
of the commonwealth. But to perform that task we must first 
understand it ourselves. We shall never understand it ourselves 
unless we free ourselves from our traditional attitude as consti- 
tutional lawyers and do some real political thinking in terms of 
to-day. And finally, if we wrap ourselves in the cloak of our 
professional dignity, look backwards instead of forwards, inveigh 
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against the bill simply because it is a change, and indulge largely 
in expositions of the glories of the past — which are distinctly 
uninteresting and even a little irritating to a very large proportion 
of the men whose votes are going to decide this question and who 
have their attention sharply focussed on the economic conditions 
of the present and the future— then we shall have ensured the 
adoption of the amendment and therewith a great, lasting, and 
perfectly avoidable, injury to our commonwealth. 


The meeting then adjourned. 


NOTE ON THE POWERS OF THE CONSTITUTIONAL CONVENTION TO 
MAKE APPROPRIATIONS FROM THE PUBLIC FUNDS. 


In the current newspaper reports of the discussions before the legislature as to further 
appropriations for the expenses and for additional compensation for members of the Con. 
stitutional Convention, some men appear to be taking the position that the convention has 
inherent power to vote appropriations directly, in such a manner that their payment can be 
enforced, but that they apply to the legislature to make appropriations because the legisla. 
ture is the usual appropriating body. Other men take the view that if the Constitutional 
Convention has the powers suggested of acting directly there is no occasion for their asking 
the aseistance of the legislature. 

Without discussing the merits of the question of further appropriations, it seems to me 
that the law is clear and that there is no occasion for troubling the Supreme Court about it, 
as has been suggested. 

I submit that the Constitutional Convention is solely an advisory body, with no direct 
legislative powers whatever to make appropriations, except so far as authorized by the act 
under which that body came into existence and that public funds cannot be raised and 
expended except through the existing constitutional machinery under the direction of the 
legislature, which is the only body to which the people have ever given general authority in 
such matters. 

The original convention of 1779-80 does not appear to have been given specific authority 
to appropriate money in advance of its meeting, aud accordingly it voted to apply to the 
legislature for an appropriation to cover expenses and compensation (see Journal of the 
Convention, pages 47 and 183). The act under which the convention of 1820 and of 1853 
was called both contained the following provisions : 

** That the said convention shall establish the pay or compensation of its officers and 
members and the expense of its session; and his Excellency the Governor, by and with 


the advice and consent of the council, is authorized to draw his warrant on the treasurer 
therefor.” 


The present Convention Act of Chapter 98 of 1916 contains — 


“Section 7. Theconvention shall be provided by the sergeant-at-arms, at the expense 
of the common wealth, with suitable quarters aud facilities for exercising its fanctions. 
It shal! establish the compensation of its officers and members, which shall not exceed 
seven hundred and fifty dollars for each member of the convention as such. It shall, 
subject to the approval of the governor and council, provide for such other expenses of 
its session as it shall deem expedient, and may cause to be prepared and issued a state- 
ment briefly setting forth such arguments as the convention may see fit relative to any 
revision, alteration, or amendment of the constitution adopted by it, or any part 
thereof. The members of the convention shall receive the mileage specified in section 
eight of chapter three of the Revised Laws, as amended by chapter six hundred and 
seventy-six of the acts of the year nineteen hundred and eleven. The governor, with 
the advice and consent of the council, is authorized to draw his warrant on the treasury 
for any of the foregoing expenses.” 


The facts giving rise to the discussion are that it was originally supposed that the Consti- 
tutiona! Convention would complete its work in the summer and fall of 1917. Early in the 
sittings of the convention the maximum of seven hundred and fifty dollars, specified in the 
act, was appropriated by the convention as the compensation for each of its members, and 


(Continued on page 139.) 





TO 


rther 
Con. 
on has 
an be 
gisla. 
ional 
sking 


o me 
ut it, 


lirect 
e act 
1 and 
f the 
ity in 


jority 
o the 
f the 
1853 


MEMORIAL OF THE AMERICAN BAR ASSOCIATION 
ON THE VOLUME OF AMERICAN JUDICIAL OPIN- 
IONS. 


The American Bar Association, at its meeting in September, 
1917, at Saratoga Springs, adopted the memorial hereinafter 
printed, together with the following resolution in regard to it: 


Resolved, (1) That the appended memorial be presented to 
the court of last resort and appellate courts of state-wide 
jurisdiction in each state, to the United States Circuit Courts 
of Appeals and to the United States District Courts; that the 
presentation be made in open court in a formal manner by a 
member of this Association appointed by the incoming Presi- 
dent, and it shall be his duty to procure, wherever feasible, 
the codperation of an officially appointed representative of the 
state or local bar association; (2) that a printed copy of this 
memorial and of John W. Davis’ address, delivered at the 
Chicago meeting in 1916, before the Judicial Section, be 
presented, or where that is not feasible, be mailed to each of 
the judges of said courts; (3) that the Committee on Reports 
and Digests be charged with the responsibility of such printing 
and mailing (see American Bar Assoc. Journal, January, 
1918, p. 15). 


Accordingly, the Secretary of the Massachusetts Bar Associa- 
tion, acting also asa member of the American Bar Association, 
was requested to present these documents to the judges of the 
courts in Massachusetts and in the First Circuit, referred to in the 
foregoing resolution, in accordance with the general plan. After 
consultation with the Publication Committee of this magazine it 
was decided that in this jurisdiction the best method of presentation 
was that of sending copies of the documents to each of the judges 
of these courts, and subsequently reprinting them herein in order 
to bring generally before the bench and bar a public and pro- 
fessional problem which bears not only on the future development 
of the law, but on the whole problem of legal education and the 
development of effective and useful legal minds. This plan has 
been carried out by the secretary. 

In this connection it should, perhaps, be stated, in order that 
there may be no misunderstanding, that the average length of 
opinions of our Massachusetts Court and of the Federal Courts in 
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the First Circuit is, and has been, less than that of most of the 
courts in the country, and these courts deserve credit for this 
record. The question raised by these discussions is a question 
of general policy growing out of practical conditions, and it is 
believed that these courts can, and will, continue to lead in this 
respect among the courts in the country, as they have done in 
the past. 


MEMORIAL 


Presented by The American Bar Association 
To the 
United States Courts and the Appellate Courts of the Several States: 


The American Bar Association, as representative of all branches 
of the legal profession in America, and with conscious pride in the 
manner in which American courts have discharged and are dis- 
charging their judicial duties, ventures, in a spirit not of criticism, 
but of codperation, to address to the courts of the country whose 
opinions are reported in the books the following memorial : 

For many years the accumulation of the reported cases which 
form our body of legal precedent has been the subject of grave 
concern. The acceleration in their numbers in recent years is such 
as to create alarm. More than 11,500 volumes of American 
reports are now extant, and those published within the last thirty 
years exceed in number the total for all the years preceding. In 
our system of state and federal governments we have far more 
courts of last resort than any other people have and, with the 
growth of population, litigation in all these courts must increase 
in like proportion. Unless, therefore, the problem is seriously 
attacked it is not improbable that in the near future the burden of 
accumulated precedent will become not only serious, but insup- 
portable. Indeed, it may ultimately jeopardize our whole theory 
of customary, as distinguished from codified, law, and may impair, 
if not destroy, our doctrine of the sanctity of judicial precedent. 

The American Bar Association recognizes the joint interest of 
the bench and bar in the premises, and does not minimize the 
share of the bar in the responsibility for the evil nor its duty to 
coéperate in applying the remedy. It believes, however, that the 
matter is one for the especial cognizance of the judiciary and that 
no effort at reform, whether it comes from the profession itself or 
from the legislative branch of the government, can be so effective 
as those remedies which judicial initiative alone can supply. 
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With a deep sense of the gravity of the situation the Associa- 
tion is impelled, therefore, to approach the courts of the country 
and to urge that they seriously address themselves to the problem 
presented. In so doing criticism is foreign to its intent and 
censorship beyond its power. Certain concrete steps may be 
referred to because they have been so often discussed that they 
may be treated as representing the common judgment of the pro- 
fession. These are: (a) A conscious effort at the shortening 
of opinions and the recognition of brevity as a cardinal virtue 
second only to clearness; (b) an avoidance of multiplied citations 
and of elaborate discussions of well-settled legal principles and 
of lengthy extracts from text-books and earlier opinions; (c) the 
presentation of so much, and no more, of the facts as are neces- 
sary to present the precise question at issue; (d) a reduction of 
the number of reasoned opinions and a corresponding increase in 
the number of memorandum or per curiam decisions, with a brief 
statement, when necessary, of the points decided and of the ruling 
authorities. 

To such efforts as may be made in pursuit of this and similar 
reforms, the Association, speaking for itself and its membership, 
pledges to the judiciary its hearty support. 


THE CASE FOR THE CASE LAWYER. 


BY 
JOHN W. DAVIS, 
Solicitor General of the United States. 


BgFORE THE JUDICIAL SECTION OF THE AMERICAN Bark ASSOCIATION, 
Chicago, Illinois, August 23-29, 1916. 


Five centuries ago Fortescue described the life of a judge as 
one of contemplation rather than of action, removed from worldly 
strife and — most notable of all—free from every care. If, as 
we of the bar assume, this description still holds true, he is rash, 
indeed, who would disturb by his clamor the dwellers in this 
Elysium. Should he do so, he must keep in mind the limitations 
both of time and topic that attend him. Toa gathering of mere 
lawyers one may talk — endlessly —of endless things. Indeed, 
one who follows the reports of the various bar associations of the 
country cannot fail to observe the wide range of subjects which 
claim their attention. He must be struck also with the genuine 
necessity for the adoption by them of some such motto as the lines : 


‘* Cease to lament for that thou canst not help, 
And study help for that which thou lament’st.” 
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Lawyers are not alone in finding it easier to criticise than to 
construct; to discuss than to resolve; to diagnose than to cure. 
It is only as such associations subdivide themselves into groups 
and sections that any circumscription of topics makes itself felt 
or any definite plans and processes appear. 

Such a section you purport to be. You do not exist merely 
to duplicate the program of the general body nor are you, in 
spite of your eminence, a second chamber or a House of Lords. 
A divorcement of that sort, let me assure you, would be as much 
regretted by your professional brethren as it would no doubt be 
displeasing to yourselves. In the democracy of the American Bar 
Association distinctions of rank and station as between lawyers 
disappear; only those differences based on diversities of functions 
and duties remain. But so long as these exist it is most expedient 
that those who are invested with the one or charged with the other 
shall prosecute in concert inquiries of their own concerning the 
performance of their peculiar tasks. In a word, I assume that 
this assemblage is devoted to what may be called the technique of 
the judicial art—the science of: the administration of justice. 
And all this one who is honored by an invitation to address you 
must bear in mind. 

You have heard from your own household in the person of your 
distinguished colleague, Mr. Justice Pitney. I come now to ask 
leave to speak to you for the bar, and, of course, in that character, 
‘humbly complaining.” If the complaint seems one of such 
long standing thatit may be justly considered chronic, and if 
there is a certain vagueness in the prayer for relief, let it receive 
only such indulgence at your hands as may be strictly required 
by due process of law. That the suit may not fail for want of a 
plaintiff, or I appear as a lawyer without client, I choose to prefer 
it on behalf of one who has been for years a legal Ishmaelite — his 
hand against every man and every man’s hand against him, and 
to whom none is so poor as to do reverence. I ask to present the 
Case for the Case Lawyer. 

Not long since a judge, mature in service and of broad oppor- 
tunity for observation, expressed in private conversation his fear, 
if not his conviction, that the last forty or fifty years had witnessed 
a steady decline in the general learning and reasoning power of the 
American Bar; that the specific disease seemed to be a too uni- 
versal resort to multiplied precedents, a too little reliance upon 
fundamental principles. He pictured the modern lawyer as a 
legal beaver, cutting down every tree, branch or twig which he 
could discover, and piling them up without regard to order of 
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arrangement or architectural result, hoping only that he might 
by some happy chance make his dam watertight against the juridi- 
cal flow. If such an expression stood alone, it might be dis- 
missed as the chance prompting of a pessimistic moment. But in 
the solemn deliverance of a court of last resort we read but 
yesterday this: 


‘¢Case law is fast becoming the great bane of the Bench and 
Bar. Our old-time great thinkers and profound reasoners who 
conspicuously honored and distinguished our jurisprudence have 
been succeeded very largely by an industrious, painstaking, far- 
searching army of sleuths of the tvpe of Sherlock Holmes, hunting 
some precedent in some case, confidently assured that if the search 
be long enough and far enough some apparently parallel case may 
be found to justify even the most absurd and ridiculous contention. 
Case after case is piled, Ossa on Pelion, and about an equal number 
can be found on each side; then the court is expected to strike 
the balance and decide according to the preponderance of cases 
rather than the preponderance of reason and justice.” (Wana- 
maker, J., in State v. Rose, 106 N.E. Rep. 50, 52.) 


These are grievous words and hardly to be borne. Even if 
deserved, may there not be interposed a plea in mitigation of the 
offense ? 

For, be it said in extenuation, if not defence, of the case 
lawyer that he is not wholly a self-made man; his weakness is 
not entirely of his own deliberate choosing. He is rather the 
product of an environment and of circumstances which he is 
powerless of his own motion to change or greatly modify. Let 
us reflect upon some of the forces which have worked his undoing. 
In a measure, he was foreordained to this estate by the common 
law itself. We boast of a jurisprudence founded upon judicial 
precedents, which grows from age to age as times and customs 
change, keeping step always with the new, but advancing along a 
path constantly illumined by the accumulated wisdom of the past. 
We exalt the flexibility and adaptability of such a system in 
contrast with the rigidity of the Roman codes, and we claim for 
it greater certainty in application than even the codes themselves 
when the latter are administered by courts in no way bound 
to-day by the decisions of yesterday. We do not impose upon 
our courts the rule of the House of Lords, which is supposed to 
be without power to depart from its own prior decisions; but we 
listen with incredulous wonder to the German doctrine — latterly 
somewhat shaken, it is true — that no precedents, whether of a 
higher or of the same tribunal, have any binding force. Nor are 
we persuaded to abandon our ancient moorings even by the 
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encomium of Professor Maitland, who declared the German codi- 
fication of 1896 ‘* the most carefully considered statement of a 
nation’s laws that the world has ever seen,” adding, ‘* Never yet, 
I think, has so much first-rate brain power been put into an act of 
legislation.” But it is one thing to exalt the merits of a legal 
system and another to ignore its disadvantages. To make prece- 
dents the fount and origin of the law is to compel their study; to 
compel their study is to put a premium upon the knowledge so 
acquired; and to put a premium upon this knowledge is to 
encourage its overexhibition by the overzealous. We should 
think of the case lawyer at least with the charity due to one who 
has been led into temptation. 

Whether this doctrine of the binding force of judicial prece- 
dents could survive in an age of oral tradition may be doubted, 
but so far as we are concerned it has confronted no such test. 
No sooner was it firmly bedded in the English law than there 
came to nourish it that long line of reporters who — to use a 
figure certainly as old as Bracton himself — ministered at the 
altar of justice and fed its sacred flame: The men of the year 
books, described by Coke, perhaps not without reason, as ‘‘ grave 
and sad,” Plowden, and Coke, and Saunders, and Burrows, and 
Vesey; and so on down the roll to the modest anonymity who 
hides himself to-day under the pseudonym of 333d So-and-so — 
only to be re-christened in the not distant future by mere force of 
mathematics as 666th of the same. Nor had these worthies been 
at work before the accumulation of their labors began to be a 
subject of concern. Coke and Bacon, as we know, deplored the 
multiplication of cases, while at the same time across the Channel 
their great contemporary, Montaigne, was declaring : 


‘¢TIn sowing and retailing of questions, they make the world 
to fructify and increase in uncertainties and disputes, as the earth 
is made fertile by being crumbled and moved about deep. Diff- 
cultatem facit doctrina. We doubted upon Ulpian, and are now 
still more perplexed with Bartolus and Baldus. We should efface 
the trace of this innumerable diversity of opinions and not stuff 
ourselves with it, and stupefy posterity with it.” 


And again : 
‘** We give the authority of law to infinite doctors and infinite 


decisions and as many interpretations; yet do we find any end to 
the need of interpreting? ” 


In 1786 Mr. Justice Buller (Birch v. Wright, 1 T.R. 378, 383) 
spoke of the ‘‘ Herculean labour” of wading through the cases in 
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Comyns’ Digest ; and 100 years later the American Bar Associa- 
tion listened to a report signed by David Dudley Field, John F. 
Dillon, E. J. Phelps, and J. O. Broadhead — nomina clarissima — 
which declared : 


‘¢ A single word expresses the present condition of the law — 
chaos. Every lawsuit is an adventure, more or less, into this 
chaos. . - - It is idle to think of going on as we are going. 
The confusion grows worse all the time. Chaos deepens and 
thickens daily.” 


Three decades have elapsed since that meeting, successive 
papers and reports have been read and filed,,and at this present 
session we shall have a report on the same subject, not materi- 
ally different in tenor. Statistics have been collected over and 
over again. ‘Those of a recent census are worth repetition here. 

There are now extant 6,836 volumes of British reports, including 
those of Canada and the colonies, as well as the United Kingdom. 
Of official and semi-official American reports, from courts, both 
state and federal, there are 9,621 volumes, to which, if there be 
added 1,015 volumes of the Reporter system and 914 volumes of 
selected cases, the total amounts to 11,650 volumes. During the 
year 1914 over 150,000 pages of American judicial decisions found 
their way into print, and the West Publishing Company during 
that year received for publication no less than 23,900 cases. But 
the fact of largest import is that of the total American volumes 
over 6,000, or more than one-half, came from the presses in the 
30 years which have elapsed since Field’s report in 1885. 

All this pabulum is spread before the Bar. Some there are who 
are wise enough not to attempt the impossible, and who are con- 
tent to pick and choose with nice discrimination. But is it any 
wonder that others, perhaps with minds less astute and industry 
more dogged, spend toilsome days and weary nights in the mere 
search for cases parallel to their own? 

Does not the case for the case lawyer come to this: that so long 
as the law is based upon precedents, so long as judges multiply 
them, and so long as printing presses issue them, just so long will 
the case lawyer spend his time in their collection, and just so long 
will he belabor the courts with the fagots he has thus indus- 
triously bound? Mere remonstrance will not affect him. While 
the drug is furnished the habit must continue. Whether he be 
one of those unhappy men who lack the power to reason upon 
abstract themes, whose mind never felt the thrill of an independ- 
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ent effort; whether he has been denied by adverse fate the train- 
ing others have enjoyed; or whether he be simply by nature 
perverse and to sin abandoned — whatever his class — you will more 
easily persuade a drunkard from his cups than you will him. For 
when from your judicial eminence you frown upon him in the midst 
of his debauch, he rolls from his inebriate tongue the stanza : 


‘* Why be this juice the growth of God, who dare 
Blaspheme the twisted tendril as a snare? 
A blessing, we should use it, should we not? 
And if a curse, why, then, who set it there? ” 


Now, who shall minister to his disease? It must be confessed, 
to change the figure, that the prospect for voluntary disarmament 
is not flattering. The sins of the Bar are done, and the habits of 
the Bar are formed, by two and two; certainly in no other walk 
of life is it more profoundly true that no man liveth to himself. 
In those localities where general libraries are not accessible, the 
process goes after this fashion: Jones, who has been a man of 
small beginnings, broadens out into federal practice and buys the 
Supreme Court Reports. Smith, his rival, immediately does the 
same, adding the Federal Reporter. Jones retaliates with a 
series or two of selected cases; whereupon Smith mortgages his 
home and installs the whole Reporter system. At the end of the 
war both are on a paper basis. Jones cites 10 cases in his support; 
Smith counters with 20; and nothing but the limits of time and 
energy will debar Jones from evening up the score. 

It has been the fashion to call upon legislative omnipotence to 
devise a cure for every ailment of the body politic. But for more 
than one reason that course seems not to be open here. The 
present state of affairs in this field is not encouraging. At least 
15 of the state constitutions (Arizona, California, Indiana, Louisi- 
ana, Maryland, Michigan, Missouri, North Dakota, Ohio, Okla- 
homa, South Carolina, Utah, Virginia, Washington, and West 
Virginia) expressly require either that all opinions of their courts 
of last resort shall be in writing, or that the reasons for their 
judgment shall be stated, or that such opinions shall be in writing 
and shall set forth the grounds on which they rest. The states of 
North Dakota, South Carolina, and West Virginia, determined that 
no guilty point shall escape, enjoin that ‘*‘ every point fairly aris- 
ing upon the record of the case shall be considered and decided,” 
and the reasons therefor stated in writing. Some 20 others (Colo- 
rado, Illinois, Iowa, Kansas, Kentucky, Massachusetts, Minne- 
sota, Mississippi, Montana, Nebraska, Nevada, New Hampshire, 
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New Jersey, New York, North Carolina, Oregon, Pennsylvania, 
Tennessee, Wisconsin, and Wyoming) in effect make similar 
demands by statute; and Michigan, by constitutional provision, in 
order that light may be reflected from every facet, was careful to 
provide that the rule shall apply with equal force and effect to dis- 
senting opinions. Vermont takes stern measures against any sup- 
pression of opinions by suspending the pay of those judges who 
do not, unless prevented by sickness or other unavoidable cause, 
deliver to the reporter of the court by the first day of October all 
opinions rendered by them during the year, certifying to the Audi- 
tor of the State that they have done so. 

Many states, to their credit, be it said, direct the publication 
of those opinions only which the court may deem of sufficient 
importance to warrant it. Maine, with sublime confidence in the 
discretion of its official reporter, leaves this weighty decision and 
selection to him. But at least 15 of the states are unwilling that 
any fragment shal! be lost, and expressly enjoin the printing of 
everything to which their courts give utterance. To this Nevada, 
with what seems an excess of zeal for the dissemination of legal 
truth, adds the requirement that all opinions of her court of last 
resort shall be printed in full in two successive issues of some 
daily paper published in her capital city. 

But better than all other reasons for not referring the matter 
to legislative handling is the fact that you yourselves (I speak in a 
collective and impersonal sense) forbid it. Mr. Justice Field, 
when on the Supreme Bench of California, disposed of the ques- 
tion by declaring in ringing language that any attempt by legisla- 
tion to control the mode and manner in which the courts should 
perform the function of judicial deliverance was a palpable 
encroachment, and as such not to be borne. Said he: 

‘*If the power of the legislature to prescribe the mode and 
manner in which the judiciary shall discharge their official duties 
be once recognized, there will be no limit to the dependence of the 
latter. If the legislature can require the reasons of our decisions 
to be stated in writing, it can forbid their statement in writing 
and enforce their oral announcement, or prescribe the paper upon 
which they shall be written and the ink which shall be used. And 
yet no save man will justify any such absurd pretension; but 


where is the limit to this power if its exercise in any particular be 
admitted ? 


‘** The truth is, no such power can exist in the legislative depart- 
ment, or be sanctioned by any court which bas the least respect 
for its own dignity and independence. Jn its own sphere of duties, 
this court cannot be trammelled by any legislative restrictions.” 
(Houston v. Williams (1859), 13 Cal. 24, 25.) 
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One after another you have echoed these sentiments.* Indeed, 
commands of this character have been somewhat cavalierly treated 
even when they came to you clad in all the solemnity of a consti- 
tutional mandate. Thus the Supreme Court of the State of 
Indiana disposed of an embarrassing constitutional injunction 
through the medium of construction, saying: 


** It is true that the constitution, by an unwise provision, requires 
that this court shall give a written opinion upon every point aris- 
ing in the record of every case—a provision which, if literally 
followed, tends to fill our Reports with repetitions of decisions 
upon settled as well as frivolous points, and often to introduce 
into them, in the great press of business, premature and not well 
considered opinions, upon points only slightly argued; yet it isa 
provision not to be disregarded, though merely directory, like 
that requiring the legislature to use good English. But though 
the provision is not to be disregarded, it is to be observed accord- 
ing to some construction, and should receive such a one as to 
obviate its inconvenience and objectionable character, as far as 
consistently can be done. . . 

*¢ These, and other considerations, have led the court to inquire : 
When does a question, in the sense of the constitution, arise in 
the record? 

** We do not think it does so merely because it is raised by 
counsel. nor because it is presented in the assignment of errors. 
Nor, necessarily, because it is raised in a bill of exceptions. It 
must be a question, the decision of which is necessary to the final 
determination of the cause; and which the records present with 
a fullness and distinctness rendering it possible for the court to 
comprehend it in all its bearings.” (Willets v. Ridgway, 9 Ind. 
367, 369, 370.) 


With even less show of effort the Supreme Court of Appeals of 
West Virginia has professed its respect for such a constitutional 
provision, but its firm determination not to be hampered by it. 

Sometimes, for the benefit of the Bar, your views have been 
stated with emphasis, as, for instance, this from the Court of 
Appeals of Kentucky: 


‘*The counsel for the appellee needlessly complains in the 
pleadings that this court, in affirming the judgment, delivered 
no opinion. He cites the statute, w hich says: ‘The court must 
deliver written opinions in all cases.’ We by no means claim 
never to err in opinion. It might be well for the experienced 
counsel, even as to semantic to recollect that it has been said 


* Baker v. Kerr, 14 ee 8 384; Gites v. ei, 49 Ark. 160; J Adams v. R.R. Co. TT Miss. 
194; State v. District Court, 40 Mont. 206; McQuillan v. Donabue, 49 Cal. 157; Henry ». 
Davis, 13 W. Va. 230; Hall ». Bank, 15 Ww. Va. 323; State v. Williams, 49 W. Va. 220; 
Willets v. Ridgway, 9 Ind. 367. 
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aliquando bonus dormitat Homerus. We do not see, however, how 
the court could deliver a written opinion when its members are 
equally divided in their views.” (Louisville & Nashville R. R. 
Co. v. Sharp, 91 Ky. 411, 414.) 


There can be no doubt that all this is in sympathy with the 
spirit of the times. There is a healthy and growing disposition 
to leave problems dealing with the practical administration of 
justice to those by whom justice is to be administered. The 
doctrine of the recall of judicial decisions has ended its ephemeral 
life and passed into the limbo of the things that were. The admis- 
sion or exclusion of evidence is being more and more recognized 
as a matter not to be regulated by statutory rule of thumb. And 
we seem on the verge of indefinite resolve to control our pleading 
and practice by elastic and intelligent rules of court, rather than 
by slavish adherence to antique forms or by the interminable and 
rigid intricacies of legislative codes. 

I feel, therefore, that the jurisdiction of this body to entertain 
the subject I am suggesting will not be challenged. You may, 
however, ask that a bill of particulars be furnished, and so, with 
no pretence to originality, I ask leave to repeat some of the things 
which the Bar has been and is saying about your labors. 

It has been asserted that there are too many opinions; that it 
would be well to write none at all upon affirmance when upon mere 
questions of fact, of practice and procedure, or upon principles 
previously decided; that, indeed, they might be dispensed with 
upon affirmances of every sort, unless there be some question of 
importance involving the public interest, the construction of a 
constitution or a statute, the enunciation of a new principle, or 
the modification of an old one; and that even upon reversals 
there are many opinions written which add nothing to the state 
of the law, however much they may contribute to the peace of 
mind of the litigants. 

Shorter opinions have been frequently hinted at. Is it not clear 
that long and discursive opinions not only burden the profession 
but confuse the law? Only genius can write at great length with- 
out blurring the outlines of the principles discussed. Why, to 
touch but lightly upon particulars, should pages be spent in the 
statement and argument of facts, in proving the rule announced 
to be the law of the jurisdiction or in labored refutation of oppos- 
ing arguments which have been summarily rejected ? 

There is a substantial and — as I believe—an increasing senti- 
ment in favor of selective reporting. Many states now provide 
for the publication of only those opinions deemed by the court of 
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sufficient importance to warrant their preservation in this manner. 
No tender consideration for the vanity of counsel or of litigants 
should burden the exercise of this wholesome power. And if 
private enterprise shall in the future, as in the past, seize upon 
the situation as an excuse for the publication of unauthorized 
collections of unreported cases, it lies quite within the power of 
the courts to discourage their use in briefing or in argument. 
Cases are selected and cited with the hope that they may persuade 
the court— they will not be cited long when their presence is 
ignored. 

This leads quite naturally to the repeated criticism that entirely 
too many cases are cited by all of us. Not long since, I am told, 
a brief was filed in the Supreme Court of the United States, in 
the closing hours of a busy term, supporting a petition for a 
certiorari, which cited by name no less than 432 cases; and one 
naturally wonders whether it was the client or the court which 
was intended to be impressed thereby. But, on the other hand, in 
a court of very high authority which sball in this presence be 
nameless, and in a case which it is unnecessary to designate, an 
opinion of 65 pages contained 351 citations, and another from the 
same en in 50 pages of opinion cited 325. Could you blame our 
supposititious case-inebriate if, under such conditions, he should 
turn upon you with the remark, ‘‘ Physician, heal thyself”? 
The truth is, gentlemen, that while we of the Bar cite far too many 
cases, we will continue to do so just so long as there appears to be 
safety with you in numbers. The paramount ambition of the Bar 
is to supply you with the mental food for which you evince an 
appetite. If it seems to you a duty to assemble in your opinions 
a vast array of earlier cases of like tenor, the Bar will strain every 
nerve to anticipate your labors. But neither briefs nor opinions 
are designed to usurp the functions of a digest, and we shall cease 
to burden them and ourselves with a multitude of precedents just 
as soon as we jointly resolve to throw off the burden. 

Perhaps under our system of codrdinate sovereignties and 
co-equal courts of last resort a diversity of opinion is inevitable. 
Nevertheless, its prevalence among courts administering the same 
fundamental principles cannot be otherwise than a regret to the 
profession, and more or less of a scandal to the laity. No one 
would ask to exalt uniformity of decision to a fetish — certainly 
not at any sacrifice of conscience or conviction — but can we be 
too often reminded, as has been done by Professor Pound and 
others, that it is, after all, a ‘*common law” under which we 
live, and that a common law presupposes and imports a common 
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interpretation? Is there not need for a conscious striving to keep 
the road beaten by the many rather than to indulge in the dis- 
covery of new pathways, no matter how alluring? Are progress 
and originality necessarily synonyms? In this, as in many other 
walks of life, I am persuaded. moreover, that many differences, 
after all, are more matters of words than of substance. It is no 
small temptation to turn a new phrase of one’s own making to 
express an old thought rather than to adopt some well-worn for- 
mula. But words, to use a Scotch adjective, are ‘ pawky” 
things — nowhere more so than when they are used to describe 
and delimit human rights and remedies; and we shall do well 
when a legal idea has once crystallized into language to accept 
the established phrase as current coin. 

Recalling the limits of time set by your invitation, I am warned 
that my topic has been pursued farenough. My purpose has been 
merely to call it to your attention. If, remembering that I speak 
upon an August afternoon, I have dealt with it somewhat lightly, 
may not its gravity be estimated in inverse ratio to the casual 
manner of its presentation ? 

As we look at the common law with its vast body of precedents, 
ancient and modern, it seems to lie about us like the waters which 
encompass the globe. From the vast reservoir of the seven seas 
they are withdrawn to the hills, and by many rivulets and streams 
they pass in blessing through the land only to return once more 
to the ocean and thence renew their endless round. So with the 
principles and precedents of the law—caught up by reason and 
industry they are gathered by the joint labors of the Bench and 
Bar and poured into that mighty flood of current decisions which 
rolls past the haunts of men until it, too, is merged in the record 
of the past. But, like the water, it goes only to return. Later 
decisions will cite those rendered to-day, as they in their turn 
quoted their predecessors, and as the seasons roll, will gradually 
sink to those profounder depths of time whose stillness is but 
rarely disturbed. The problem of the hour is to keep this stream 
within its banks; to so regulate its flow that it shall be a blessing 
and not a burden; that instead of doubt and confusion, it shall 
give life and ordered liberty to the sons of men. 

In a large and peculiar sense the laws and institutions of your 
country are in your keeping. ‘To the inherited doctrine of judi- 
cial precedent we in America have added the power of the courts 
to pass upon the validity of legislation, and have thus exalted 
them to astation never before attained. We have made of the 
judiciary an independent and codrdinate branch of the govern- 
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ment competent to protect and defend its own independence. 
We have vested it with authority not merely to settle the disputes 
of litigants, but in a very real and vital sense to frame the law 
itself. And to its rulings we have yielded at all times ready and 
unquestioning respect and obedience. Because of these very 
things the problem I am suggesting is yours and not another's. 
The remedy for these complaints, if there be one, must be of your 
own devising. The leadership is yours, both of necessity and of 
right. Yours is it to decide whether the case lawyer shall con- 
tinue to darken your counsel by words without wisdom; yours to 
decree whether the rising tide of case law shall be checked or 
stayed ; and above all, yours the fateful decision whether we shall 
stand by the ancient landmarks or whether our whole doctrine of 
customary law shall confess defeat and give way to a code — and 
not to a code in a national sense, but to at least 48 codes, each 
subject to the constant whim and caprice of as many legislative 
bodies. I respectfully submit that no more important question 
can engage the attention of this body, and none in which, by 
creating a community of sentiment and of action among your 
fellows, more can be done for the good of the profession and the 
country. 

Nor need you fear that your efforts will go without appreciation. 


Once this task is entered upon in earnest, there will come to you 
from the Bar that benediction with which delighted counsel 
greeted a favorable judgment by the worthy John de Walsingham, 
‘¢ Blessed be the womb that bare thee.” 


NOTE ON THE ADMISSION OF ALIENS TO THE BAR. 


It is doubtful whether the bar or the public generally realize that it is not necessary to be 
a citizen of the United States to become a member of the Massachusetts Bar, although it is 
necessary that every man who is admitted as an attorney “shall in open court take and 
subscribe the oaths to support the Constitution of the United States and of this common- 
wealth.” 

§§ 41 and 43 of Chapter 165 of the Revised Laws as amended by §§ 2 and 3, Chapter 355 
of 1904, provide: 

** A citizen of the United States or an alien who has made the primary declaration 
of intention to become a citizen of the United States, whether man or woman, may, if 
of the age of 21 years, file a petition to be examined for admission as an attorney-at-law 
and if found qualified to be admitted as such.” 


If, upon examination, the Board of Bar Examiners ‘‘ reports that the petitioner is of good 
moral character and of sufficient acquirements and qualifications and recommends his 
admission, he shall be admitted, unless the court otherwise determines, and thereafter may 
practise in all the courts of the commonwealth.” 

The provision allowing admission of aliens who have taken out their first naturalization 
papers was first enacted in 1852 by Chapter 154 of that year. 

The question naturally arises, under the present circumstances, whether it is advisable 
that any more aliens should be admitted to the Massachusetts bar, and given the right to 


(Continued on page 122. 
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CONVEYANCE OF A FREEHOLD ESTATE TO COM- 
MENCE IN THE FUTURE. 
(With Forms for Use in Practice.) 


The decision of the case of Trafton v. Hawes, 102 Mass. 533, 
attracted considerable attention at the time, for it went against a 
commonly received opinion in declaring that a conveyance of an 
estate in fee simple intended to commence in the future might be 
supported as a covenant to stand seised to the future use of the 
grantee, although the only consideration was a pecuniary one. 
Similar conveyances in some previous cases had been supported 
as covenants to stand seised cn the ground that a consideration of 
blood or marriage might be presumed from the relationship 
between the parties, notwithstanding only a pecuniary considera- 
tion was expressed in the deed. But in this case no such relation 
existed, and the only consideration was a sum of money and the 
performance of future services. 

By the deed of conveyance it was expressed that the grantor, 
in consideration of $650 paid by the grantee, did thereby ‘‘ give, 
grant, bargain, sell, and convey unto the said Elizabeth Cook, her 
heirs and assigns forever,” two pieces of land, ‘* To have and to 
hold the aforegranted premises to the said Elizabeth Cook, her 
heirs and assigns forever, after my decease, upon condition that 
she continues to keep my house and take care of me during my 
natural life, or her own natural life if she dies first; the wood on 
the last lot not to be cut by him or her during his life, to her and 
their sole use and behoof forever.” 

It was laid down in the judgment that it had always been held 
that a feoffment, or other conveyance deriving its operation from 
the common law, cannot be made to take effect in the future. It 
was also said that the same rule was applied in England to a bar- 
gain and sale, which derives its operation from the statute of uses, 
and cases in this state were mentioned in which this had been recog- 
nized and declared; and in some of these cases the court might 
be said to have impliedly recognized the doctrine that a covenant 
to stand seised required a consideration of blood or marriage, but 
it had never actually declared such a consideration to be neces- 
sary, though unquestionably it was necessary in England. As 
relationship by blood or marriage did not exist in this case, it 
became necessary to examine the source of the distinction between 
covenants to stand seised and other contracts and conveyances. 
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Before the statute of uses (27 Hen. 8, c. 10), a deed of bargain 
and sale, or a covenant to stand seised did not convey the title to 
the land itself, and was regarded only as a contract giving a right 
to the beneficial use, which was enforced in equity. ‘*A bargain 
and sale,” it was said, *‘ implies the sale and transfer of an inter- 
est existing at the time in the bargainor, whether in possession, or 
in remainder or expectancy. A covenant to stand seised implies 
the creation of a new interest in the bargainee out of the estate of 
the bargainor.” Whether a deed belonged to one class or the 
other was determined by the subject matter and the apparent intent 
of the parties rather than by the form of the instrument. But the 
courts of equity refused to interfere in favor of a mere volunteer, 
and so it was necessary in all cases to show a consideration. A 
bargain and sale necessarily involved the idea of a valuable con- 
sideration. A covenant to stand seised did not exclude the idea 
of such a consideration, and the courts also held that a considera- 
tion of blood or marriage was sufficiently meritorious to sustain 
the deed. Shortly after the passage of the statute of uses, and in 
the same session of parliament, another statute was passed provid- 
ing that no estate of inheritance or freehold should pass, or use 
thereof be made, by reason only of any bargain and sale, except 
by writing indented, sealed, and enrolled as specified, within six 
months after the date (27 Hen. 8,c. 16). This statute did not 
apply to covenants to stand seised in consideration of blood or 
marriage, and they continued to be good without enrolment. 
Hence, it became the law of England that a covenant to stand 
seised upon a valuable consideration, without the relation of blood 
or marriage, was ineffectual [without enrolment]. The statute of 
enrolments had no application to this country, and the reason for 
distinguishing between a deed of bargain and sale and a covenant 
to stand seised on the ground of the nature of the consideration 
did not exist here. The deed might therefore be sustained as a 
covenant to stand seised, notwithstanding the absence of the rela- 
tion of blood or marriage. , 

It would seem that the same result might have been reached by 
a simpler and more direct course and in a manner more consistent 
with the words of the deed. The first part of the deed contains a 
present grant of the land to Elizabeth Cook and ber heirs and 
assigns, which operated in the same manner as a feoffment at 
common law, without any words postponing its immediate effect. 
This is followed by an habendum, by which she was to have and 
to hold the granted premises to her and her heirs and assigns after 
the grantor’s decease (subject to the condition of taking care of 
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him and his house meanwhile) to her and their use forever.* The 
use is limited to her only after his decease and would then take 
effect (Wms. R. P. (13th ed ) 292; (22nd ed.) 383). In the 
meantime the use resulted to the grantor, according to the general 
rule, that, whenever only a part of the use is expressly limited, 
the part that is undisposed of results to the grantor (2 Bl. Com. 
334, 335; 1 Preston Estates, 183; 1 Sanders Uses, 101, 102). 
The limitation of the use to her after his decease clearly shows 
his intention not to part with the use during his life (1 Sanders 
Uses, 102). The effect was accordingly the same as if the words 
‘to my own use during my life, and” had been inserted imme- 
diately before the words ‘ after the grantor’s decease.” That 
would have been a plain way of conveying a future freehold 
estate and retaining the land in the meantime (Wms. Settlement, 
22; 1 Hughes Conv. 665, 670), and, if the conveyance had been 
so expressed, no question would have arisen as to its validity or 
effect. The rule that a freehold estate cannot be created to com- 
mence in the future applies only to conveyances deriving their 
effect from the common law (2 Bl. Com. 165-166, 334), and after 
the statute of uses there was no difficulty in creating such a future 
estate (Wms. R. P. (13th ed.) 292-3; (22nd ed.) 383-4). A 
man *‘can convey the land immediately to an use which is to 
give an estate of freehold to commence in futuro” (2 Preston 
Cony. 475-6). In marriage settlements it was a common practice 
from early times to limit the first freehold estate to the intended 
husband or wife by way of use commencing from the marriage, 
reserving the use meanwhile to the settlor (Wms. R. P. (13th 
ed.) 293; (22nd ed.) 384; 2 Key & Elph. Conv. (3rd ed.) 
679-680; (9th ed.) 754; 2 Bridgm. Conv. 270, 276). 

This point seems not to have been brought to the attention of 
the court, and the report does not even show that the deed con- 
tained the words declaring the use, but they appear in the copy of 
the deed set out in the bill of exceptions. It is the more strange 
that the point was not raised, because in We/sh v. Foster, 12 
Mass. 93, 95, which was quoted on the subject of bargain and 
sale, the point was raised and discussed. It was contended in 
that case that the deed might operate as a feoffment to the grantee 
to the use of the grantor until the happening of the contingency, 
and then to the use of the grantee and his heirs. But, as the 
court pointed out, the words granting the land were immediately 
followed by a proviso ‘‘ that this deed shall not take effect or be 


* As to the form of the declaration of the use, cf. Gilbert Uses (3rd ed.), 478, 436; Simonds 
v. Simonds, 199 Mass. p. 553. 
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made any use of until” the contingent event, and this prevented 
the deed from conveying anything that could be limited to any 
use in the meantime. In Trafton v. Hawes, however, there were 
no words postponing the effect of the present grant, which was 
only qualified by the declaration of the use in the habendum, and 
in these circumstances the argument would have been directly 
applicable. 

In Gale v. Coburn, 18 Pick. 397, and Brewer v. Hardy, 22 
Pick. 376, the words seem to declare such uses expressly, though 
in an unusual part of the deed.* In each of them the deed 
contained, after the words granting the land to the grantee in fee 
simple, a reservation of the use to the grantor during his life, 
followed by an habendum to the grantee and his or her heirs to 
their use forever. In the former of those cases, counsel attempted 
to sustain the conveyance on the ground that the deed *‘ created a 
present estate in fee, and the interest reserved to the grantor was 
a distinct interest carved out of the estate granted,” but no sugges- 
tion was made that the interest reserved was a use limited upon 
the estate granted, instead of an estate carved out of it. The 
court, having its attention thus diverted from the point, held that 
the deed could not have the effect contended for and must be 
construed to create a freehold estate commencing in futuro, but 
the deed was supported as a covenant to stand seised for a pre- 
sumed consideration of consanguinity. In the latter case, the 
court mentioned the reservation of the use and said, ** The use 
was declared for the covenantor and his wife, and afterwards to 
Susan. Here was a freehold estate capable of supporting the 
remainder, which by operation of law then vested.” The deed 
was also upheld as a covenant to stand seised, as in the previous 
case. In the subsequent case of Chenery v. Stevens, 97 Mass. 
77, where land was conveyed to seven grantees, a similar clause 
inserted in the same part of the deed was held to operate as a 


*In Gale v. Coburn, 18 Pick. 397, by the deed (Midd. N.D., bk. 8, p. 608), James Var- 
num, in consideration of $3,000 did give, grant, sell, and convey unto Samuel A. Coburn, 
his heirs and assigns the piece of land and buildings, ‘ saving and reserving to myself, 
however, the right to use, occupy, and enjoy during my natural life, free of all rent, 
the said land and buildings,’”’ habendum “to the said Coburn, his heirs and assigns to his 
and their use and behoof forever.” In Brewer v. Hardy, 23 Pick. 376, by the deed (Hamp- 
den, bk. 81, p. 182), Charles Brewer, in consideration of $1,500 did give, grant, bargain, sell, 
alien, release, convey and confirm unto Susan Brewer her heirs and assigne the parcel of 
land, ‘‘ reserving the use and improvement of said premises to me the said Charles for and 
during the term of the natural life and lives of the said Charles and Anna Brewer, wife of 
said Charles and each of them as fully and completely as though this deed had not been 
made,” habendum to “‘ the said Susan, her heirs and assigns, to her and their own proper 
use, benefit and behoof for evermore.”” The deed in Welsh v. Foster, 12 Mass. 93, Joho 
Peck to Jonas Welch, is recorded, Suff., lib. 198, fol. 117. 
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limitation of the use to one of them exclusively for her life, 
subject to which the land went to the seven in fee in equal shares.* 
Bigelow, C.J., said (p. 85): 


‘¢ Taking the whole deed together, we think it may be con- 
strued to be a present grant to all the grantees, taking effect 
immediately in them all. . . . But this grant is qualified 
by the clause which provides that said Almira is to have 
exclusive control of the premises and the income thereof 
‘for her own support and use during her natural life.’ So 
far as Almira is the grantee of one-seventh, we do not see 
that her absolute title in fee is at all affected by these words ; 

. . but they cannot have effect consistently with an 
absolute grant in fee of the other six-sevenths to her chil- 
dren. Applying the well-settled rule of interpretation, that 
effect is to be given to every part of a deed so as to carry 
into effect the intent of the parties, if it can be done con- 
sistently with the rules of law, we think the grant to the 
children of the six-sevenths, in connection with the clause 
providing for the enjoyment of the estate by the mother 
during her life, may well be held to be a conveyance of so 
much of the estate to the use of the mother during her life 
and remainder to said grantees on the expiration of her life 
estate. To this extent the grant has all the essential quali- 
ties of a conveyance to uses. There are persons seised to 
the use of another, to wit, the six children named as grant- 
ees; there is a cestui que use, to wit, the said Almira; and a 
use in esse, to wit, the life estate which is executed immedi- 
ately to said Almira. Cruise Dig. tit. 11, c. 3, s. 5; Crabb 
Real Prop. s. 1646. No precise form of words is necessary to 
create a conveyance to uses.” 


This explanation of the language relating to the use applies 
equally to the conveyances in Gale v. Coburn, 18 Pick. 397, and 
Brewer v. Hardy, 22 Pick. 376. As to the words that will raise 
a use, see also 1 Sanders on Uses, 95-96, and the notes. 

The conveyances in the two last mentioned cases and in Trafton 
v. Hawes were sustained on grounds independent of the uses 
declared in them, as was also that in Wallis v. Wallis, 4 Mass. 


*The deed was expressed to convey to Almira Richards and her six children, by name, 
theirsheirs and assigns, “ the tracts of land” in question, ‘* but the said Almira 
shall have the exclusive control of the said tracts . . . and the income thereof, for her 
Own support and separate use during her natural life,’”’ habendum to the said Almira and 
her six children, naming them, “their heirs and assigns, to their use and behoof forever.”’ 
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135, in which no use was declared.* Each of the deeds wag 
treated as conveying no estate until the death of the grantor, and 
accordingly, as it could not operate as a conveyance at common 
law, the question was whether effect could be given to it as a cove- 
nant to stand seised to the use of the grantee, or as a deed of bar- 
gain and sale to him. It is difficult to understand how the idea 
originated in this state that a freehold estate to commence in the 
future could not be conveyed by a deed of bargain and sale, 
Bacon says, ‘‘if I bargain and sell my land after seven years, 
the inheritance of the use only passeth; and there remains an 
estate for years by a kind of subtraction of the inheritance or occn- 
pation of my estate, but merely at the common law” (Bac. Uses 
(Rowe’s ed.), 65; 7 Bac. Wks. (Sped. ed.) 440). In Davis y. 
Speed, 12 Mod. 38, Holt, C.J., says, **if I bargain and sell to the 
use of another five years hence, this is a good future use.” In 
Sheppard’s Touchstone, by Preston, 511, a case is stated of a 
covenant to stand seised upon a future valuable consideration, and 
it is said, ‘* This instrument takes effect as a bargain and sale, 
and the case proves that it is not necessary that the estate should 
pass immediately on the execution of the deed ; also, that an instra- 
ment in the form and words of a covenant, may be a barguin and 
sale.” Sugden, in Gilbert on Uses, 163, note, says, as to “a 
covenant to stand seised, or bargain and sale, the estate remains 
in the covenantor or bargainor until the springing use arise, and 
as these conveyances have only an equitable effect until the statute 
and use meet, a springing use may be limited by them at once. 
Therefore a bargain and sale to the use of J. D. after the death of 
J. S. without issue, if he die without issue within twenty years, 
would be good.’”’ Sanders says, ‘* Thus, if a man covenant to 
stand seised to the use of the heirs of his own body, or to the use 
of another after his own death, or if he bargain and sell his lands 
after seven years; in each of these cases the grant is good, and 
until the event takes place, the use results” (1 Sanders Uses, 142). 
In 2 Preston on Conveyancing, 157, it is said, ‘* A bargain and 
sale, or covenant to stand seised to uses, will be free from objec- 
tion, although it is to give an estate of freehold to commence at 4 
future day, or upon an event; as a bargain and sale to A and his 
heirs, To have and to hold to A and his heirs from and after 
Michaelmas day now next ensuing. So, in a conveyance to uses, 


* By the deed in Wallis v. Wallis, 4 Mass. 135, Jonathan Wallis, in consideration of $400, 
did give, grant, sell and convey to ‘‘ Jonathan Wallis junr. his heirs and assigns to hold 
after my decease one quarter” of two house lots in Townsend, &c., habendum “‘ to him the 
said Jonathan Wallis juor his heirs and assigns forever after my decease and not till then” 
(Midd. 8.D., bk. 164, p. 70). 
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a use may be limited to A and his heirs from and after a given 
day or a particular event. In all these instances A has a future 
use, to be executed into estate, from and after the appointed period 
or designated event. In the meantime, the use will result to the 
bargainor, covenantor, or grantor, and the cestui que use will have 
merely an inchoate interest, and not an estate.”* There seems to 
be no ground for saying that there was any rule in England that a 
bargain and sale could not be made to take effect in the future. 
As an owner in possession could not at common law convey a 
freehold estate otherwise than by a feoffment, the only effect of 
a bargain and sale or a covenant to stand seised was that of 
a contract that the purchaser or covenantee should have the land. 
The Court of Chancery enforced this contract by obliging the 
owner to hold the land to his use (Burton’s Compendium (7th ed.), 
30, 39). The effect of these two kinds of contract was thus the 
same and gave the same right to the use of the land. Ordinarily 
the Court of Chancery did not specifically enforce voluntary 
agreements, although entered into under seal and binding at law 
(Pollock Contract (8th ed.), 205) but relationship by blood or 
marriage was considered a sufficient ground for enforcing a cove- 
nant to hold land to the use of persons so related to the covenantor 
(Gilbert Uses, 92). When such a relationship was the only 
motive for the contract, it could not be properly called a bargain 
and sale. But when the consideration was a pecuniary one, there 
was no reason why the contract should not be called a covenant 
to stand seised ¢ or a bargain and sale according to the language 
in which it was expressed. There is no indication that a contract 
that land should belong to another from a future time was not 
considered a bargain and sale when it was founded on a pecuniary 
consideration, or that such a transaction was not as good and 
effectual as when the inducement was relationship by blood or 
marriage. After the 27 Hen. 8, c. 16, which required enrolment 
in the case of a bargain and sale, a covenant for a pecuniary 
consideration to stand seised to the use of another was not good 
unless it was enrolled, because it was in fact a bargain and sale 
and had the same effect as if the words ‘‘ bargain and sell” had 
been used (Co. Litt. 271 b, Butler’s note (1) VI.,1). After that 
statute the phrase ‘‘ covenant to stand seised” naturally came to 
be used to distinguish covenants that were good without enrol- 





* Sugden’s is the most exact of these statements, for, in the case of a bargain and sale or 
covenant to stand seised, no use arises until the future event, and, as the estate does not pass 
in the meantime, there is no resulting use, but, in the case of a feoffment, or other convey- 
ance passing the estate at common law, the use results until the future use takes effect 
(Burton’s Compendium, 43, 47; Bac. Uses (Rowe’s ed.), 231, note, 137). 

tSee Benicombe and Parker’s Case, 1 Leonard, 25, at the end of the judgment. 
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ment from covenants that were made for a pecuniary considera- 
tion, and were therefore contracts of bargain and sale. Butina 
state where the statute is not in force, no reason exists for such a 
distinction. 

In this state the earliest suggestion that a freehold estate to 
commence in the future could not be conveyed by a bargain and 
sale is found in Wallis v. Wallis, 4 Mass. 135 (1808). In this 
case, which was submitted to the court without argument, Par- 
sons, C.J., said ** that by a common law conveyance a freehold 
cannot be conveyed in futuro, yet by a covenant to stand seised 
to uses, such conveyance can be effected.” Nothing is said about 
a bargain and sale, but, as the deed was expressed to grant and 
sell the land in consideration only of a sum of money, it seems 
to have been assumed that a bargain and sale was not admissible. 
This case was referred to in Pray v. Pierce, 7 Mass. 381 (1811), 
which did not involve any similar question, as one in which a bar- 
gain and sale from a parent to a child to take effect after the 
parent’s death had been treated as a covenant to stand seised to 
the use of the child, ‘* because, as a bargain and sale, it would 
have been a conveyance of a freehold in futuro, and therefore 
void.” In Welsh v. Foster, 12 Mass. 93, 96, where a conveyance 
to take effect upon a future event was held to be invalid because 
the event was too remote, there was some discussion of the sub- 
ject. Jackson, J., said that land might be conveyed ‘* by a cove- 
nant to stand seised thereof to the use of another, either for 
certain good considerations, or for a valuable consideration ; butin 
the latter case the conveyance, being in effect a barguin and sale, 
must have all the other requisites and qualities of a bargain and 
sale. One of these qualities is, that it must be to the use of the 
bargainee, and that another use cannot be limited on that use; 
from which it follows that a freehold to commence in futuro can- 
not be conveyed in this mode; as that would be to make the bar- 
gainee hold to the use of another, until the future freehold should 
vest.” The former part of this statement, regarding a covenant 
to stand seised for a valuable consideration, seems entirely cor- 
rect, but the conclusion is confused, and gives no intimation why 
the bargain and sale need be to the use of the bargainee before 
the use is intended to take effect. In Parker v. Nichols, 7 Pick. 
111 (1828), Gale v. Coburn, 18 Pick. 397 (1836), aud Brewer v. 
Hardy, 22 Pick. 376 (1839), there was a conveyance of an estate 
in fee simple from a future time for a pecuniary consideration, 
and the conveyance was upheld as a covenant to stand seised, 4 
consideration of blood being presumed from the fact of con- 
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sanguinity, which was proved in the two last cases and appeared 
from the deed in the first. 

The point appears not to have been raised in any of these cases 
that a future estate of freehold might be conveyed by a deed of 
bargain and sale. Counsel seemed content to accept the original 
dicta, unsupported by any authority, that such an estate could not 
be conveyed in that manner, and the court helped them out of 
their difficulty by presuming a consideration, other than the real 
consideration, which would support the deed asa covenant to 
stand seised. In Traftun v. Hawes, 102 Mass. 533, there was no 
relationship of blood or marriage between the parties to the deed, 
and the only consideration was a pecuniary one. No attempt was 
made to maintain the deed as a bargain and sale. The only claim 
was that it might be supported as a covenant to stand seised, not- 
withstanding the only consideration was a pecuniary one, and the 
court gave effect to this claim. The court repeated the former 
dicta in this state, that a bargain and sale, as well as a common 
law conveyance, was ineffectual to create a future interest in land,* 
but receded from the statement of Jackson, J., in Welsh v. Foster, 
12 Mass. 93, 96, already quoted, that a covenant tostand seised for 
a valuable consideration was in effect a bargain and sale. It was 
said (p. 539), in the passage already quoted (supra, p. 112), that 
a bargain and sale implies the transfer of an interest existing at 
the time in the bargainor, while a covenant to stand seised implies 
the creation of a new interest out of his estate. But this negatives, 
not only the creation of a future interest by bargain and sale, 
which is sanctioned by the authorities above mentioned, but also 
the common case of a bargain and sale of an immediate estate for 
one year by the owner in fee simple, which by the operation of the 
statute of uses gave the purchaser such an estate without entry 
that he was capable of taking by a release the rest of the owner’s 
estate (Wms. R. P. (13th ed.) 187, 188, 396; (22nd ed.) 204, 
205,517). It also leaves no room for a covenant to stand seised 
to the use of a son or daughter in fee simple, as to the validity of 
which no question seems ever to have been suggested (2 Bl. Com. 
338; Shep. Touch. 507-8, 514). 

As a deed of bargain and sale and a covenant to stand seised 
have the same effect by creating a use, which is executed by the 





* This doctrine appears not to have been adopted in any other state (Gray, Perp., s. 57), 
and of the two cases cited in 7rafton v. Hawes, 102 Mass. 536, as showing that it had 
been recognized in Maine, Marden v. Chase, 32 Me. 329, 332, contained only a faint dictum 
to that effect, and this was overruled in Wyman v. Brown, 50 Me. 139, 150-160, several years 
before Trafton v. Hawes was decided; and in Emery v. Chase, 5 Greenl. 232, the other case 
referred to, the subject is not mentioned. 
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statute of uses, and no enrolment or other formality is required in 
this state as to either of them that is not also required as to the 
other, there is no reason why a particular deed should not operate 
as one or the other according to the way in which it is expressed. 
In Trafton v. Hawes, 102 Mass. 533, the court held that a deed 
expressed as a bargain and sale was effectual to create and convey 
a future estate of freehold, but avoided overruling the previous 
dicta by saying that it took effect as a covenant to stand seised. 
There was, however, no other reason for saying that it did not 
take effect as a deed of bargain and sale, which is what it pur- 
ported to be.* 


J. L. THORNDIKE. 


POSTSCRIPT. 

The first of the following forms is for the conveyance of a free- 
hold estate to commence in the future, and would be effectual, 
whether it was founded upon a valuable consideration, or a rela- 
tionship by blood or marriage, or was entirely voluntary and 
without any such consideration or inducement. The two other 
forms show the manner of conveying an estate for life to one 
person with remainder to others, one of the forms operating 
under the statute of uses, the other at common law. The former 
is to be preferred, for there is less danger of mistakes in prepar- 
ing it, and it can be more readily changed so as to adapt it to 
purposes that cannot be effected by a conveyance at common 
law. These forms would operate alike, either under the Act of 
1912, c. 502, or independently of the provisions of that statute. 





* See Gray, Perp., 88.56, 57. By the Act of 1697, c.21,8.1 (R. L., c. 127, 6. 1), a deed was 
made effectual to convey land without any other act or ceremony. Since that statute a deed 
expressed as a bargain and sale of a present estate of freehold passes the legal estate at com- 
mon law in the same manner as a feoffment would have done, and does not operate as a bar- 
gain and sale deriving its effect from the statute of uses (Thatcher v. Omans, 3 Pick. 521, 
532 (1792); Carr v. Richardson, 157 Mass. 574, 578). In making a feoffment with livery of 
seisin, the words “‘ bargain and sell”’’ were effectual words of conveyance (Benicombe and 
Parker’s Case, 1 Leonard, 25), and a feoffment for a money consideration was actually a 
bargain and sale ofthe land. So it would seem that, since the Act of 1697, there has been no 
room for a bargain and sale transferring only a use that is executed by the statute of uses, 
when a present estate in the land is conveyed. 
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Form 1. 


For conveyance of an estate in fee simple to commence at the 
death of the grantor “ 


Know ALL MEN that I Samuel Hawes of &c. in consideration of 
the sum of $650 (six hundred and fifty dollars) to me paid by 
Elizabeth Cook of &c. (hereinafter called the Grantee) the receipt 
whereof is hereby acknowledged do hereby grant unto the Grantee 
and her heirs and assigns All those two pieces of land situate 
&e. first a piece of land &c. secondly &c. 

To have and to hold the premises hereby granted unto the Grantee 
and her heirs and assigns to my use during my life without 
impeachment of waste [but so that I shall not be at liberty to 
cut the wood on the last mentioned piece of land] And after 
my death [upon condition that she continues to keep my house and 
take care of me during her and my joint lives] to her and their use 
forever 

And I do hereby covenant with the Grantee that I am lawfully 
seised of the premises hereby granted That they are free from all 
incumbrances That I have good right to grant the same as afore- 
said And that I will warrant and defend the same against the 
lawful claims and demands of all persons 


In witness whereof I the said Samuel Hawes have hereunto set my 
hand and seal the day of in the year 


Signed sealed and delivered 
in presence of 


(a) This form, including the clauses in brackets, carries into effect the intention of the 
deed in Trafton v. Hawes, 102 Mass. 533, without involving the questions raised in that case. 
Cf. also the conveyances in Gale v. Coburn, 18 Pick. 397, and Brewer v. Hardy, 22 Pick. 376. 


(6) As to impeachment of waste, see Wms. Settlement, 185, 228, 231; Wms. R. P. (13th 
ed.) 23-25; (22nd ed.) 116-118; 1 Tiffany R. P. ss. 246, 252; Noyes v. Stone, 163 Mass. 490; 
Young v. Haviland, 215 Mass. 120, 124; Billings v. Taylor, 10 Pick. 460. 


(c) For other forms of restrictions as to waste, see 2 Key & Elph. Conv. (3rd ed.) 576; (9th 
ed.) 656. 
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Form 2. 


For conveyance of an estate for life with remainder in fee simple, 
deriving its effect from the statute of uses.“ 


Know ALi MEN thatI E. F. of &c. in consideration of $1000 
(one thousand dollars) to me paid by A. R. of &c. (hereinafter 
called the Grantee) the receipt whereof is hereby acknowledged 
do hereby grant unto the Grantee and his heirs All that piece of 
land situate &c. 

To have and to hold the premises hereby granted unto the Grantee 
and his heirs to the use of the Grantee during his life without 
impeachment of waste And after his death to the use of his two 
sons D. R. of &c. and G. R. of &c. and their heirs and 
assigns 

And I do hereby covenant with the Grantee “ that the premises 
hereby granted are free from all incumbrances made or suffered 
by me And that I will warrant and defend the same against the 
lawful claims and demands of all persons claiming through or 
under me 

In witness whereof &e. 


(a) Cf. Chenery v. Stevens, 97 Mass. 77, 85; Burton’s Compendium, 47. 


(6) The liability of the heirs of the covenantor is regulated wholly by statute, and it is 
not necessary to mention them (Hall v. Bumstead, 20 Pick. 2, 3; Bullard v. Moor, 158 
Mass. 418, 425). 


(c) The covenants should be made with the grantee to uses and then they enure with the 
land to the successive cestuis que use (5 Byth. & J. Conv. (4th ed.) 279; 1 Dav. Conv. (4th 
ed.) 116). It is not necessary to mention the heirs or assigns of the grantee. 


Nore ON THE ADMISSION OF ALIENS TO THE BAR (continued from page 110). 


practise unless they have shown sufficient interest in the institutions of this country to com- 
plete their citizenship. The statute does not confer an absolute right to be admitted, so that 
legislation does not appear to be essential in regard to the matter, although the question 
may be asked why the statute should be retained which suggests that men may be admitted 
before they complete their citizenship. Butas the matter of admission is ultimately to be 
decided by the Court, after considering all the circumstances which bear upon “ moral char- 
acter,” “‘ sufficient acquirements and qualifications,” should not peculiar care be exercised 
during the war, at least, in the consideration of applications of aliens, and might it not be 
a reasonable requirement, under the circumstances, that they should complete their citizen- 
ship before admission, as the statute expressly recognizes the ultimate inherent jurisdiction 
of the Court to admit or reject or “ otherwise determine” upon such grounds as it considers 
proper and reasonable, whether mentioned in the statute or in the report of the bar exam- 
iners or not? May not a especial inquiry into each individual “alien” case be advisable? 

The writer is also informed that under the practice of the naturalization authorities it is 
possible for men, such as Chinamen, for example, to take out their first papers, although 
under the law they can never legally complete their citizenship. It is, therefore, possible 
under present regulations, unless special examination is made, for men to be admitted to the 
bar who cannot become citizens. 


F. W. G. 
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Form 3. 


For conveyance of an estate for life with remainder in fee simple, 
operating at common law. 


Know ALL MEN thatI E. F. of &c. in consideration ™ of $1000 
(one thousand dollars) to me paid by A. R. of &c. (hereinafter 
called the Grantee) the receipt whereof is hereby acknowledged 
do hereby grant unto the Grantee® All that piece of land 
situate &c. 

To have and to hold the premises hereby granted unto the Grantee 
during his life without impeachment of waste And after his 
death the granted premises shall go and remain“ to his two sons 
D. R. of &c. and G. R. of &c. and their heirs and assigns 

And I do hereby covenant with the Grantee and as separate 
covenants with the said D. R. and G. R. that the premises 
hereby granted are free from all incumbrances made or suffered 
by me And that I will warrant and defend the same against the 
lawful claims and demands of all persons claiming through or 
under me 

In witness whereof &c. 





(a) At common law, if there was no consideration, the use would have resulted to the 
grantor in the absence of an express declaration of the use (1 Sand. Uses, 60,97; Gilbert 
Uses, 422), but this effect is now prevented by 1912, c. 502, s. 15. 


(6) The words ‘‘and his heirs” should not be added here, for they would be inconsistent 
with the subsequent limitation to him for his life, and would make it nugatory (Pynchon v. 
Stearns, 11 Met. p. 316; Challis R. P. (3rd ed.) 411). Thedeed in Simondsv. Simonds, 199 
Mass. 552, was subject to this objection as a conveyance at common law, but the difficulty 
was obviated by the subsequent words, “to their use,” which had the effect of limiting 
uses successively for life and then in fee simple as specified in the habendum, although at 
common law the habendum was ineffectual (Sammes’ Case, 13 Rep. 54; Gilbert Uses, 436 
478). 


(c) The word “ remain” is the technical word used in limiting the future estate, which is 
called a remainder, because the land, after the termination of the particular estate, remains 
to the future holder instead of reverting to the grantor (2 Maitland’s Coll. Papers, 178, 180 
(6 Law Q. Rev. 25); 2 Pol. & Maitland Eng. Law, 21). See the forms in Madox Formulare 
Angl. 401-412. 


(d) As the grantee of the particular estate and the remaindermen take different estates, 
the covenants are entered into with them separately. 





RIGHTS OF VENDOR OF ARTICLES DELIVERED 
UNDER CONDITIONAL SALE AGAINST ONE CLAIM- 
ING UNDER VENDEE. 

A delivers possession of a chattel to B under contract of con- 
ditional sale; that is, title is to pass from A to B, as soon as B 
has complied with a certain condition, usually payment of the 
agreed price in instalments, which condition B has agreed to per- 
form. Until such time title is to remain in A. Very often, but 
not always, there is a clause in the agreement to the effect that B 
may not sell, mortgage, transfer the possession of the chattel or 
suffer it to be attached, before B has fully complied with the con- 
dition. Suppose before the condition has been complied with in 
accordance with the agreement, B does sell, mortgage, or deliver 
the chattel to C, or allow it to be attached in a suit by C against 
B. What are the rights and remedies of A so far as C and the 
possession of the chattel are concerned? ' 

In the first place the rule is well established that neither replevin 
nor tort, whether in the nature of trespass or trover, lies unless at 
the time of suit in the case of replevin, or of the act complained 
of in the case of tort, the plaintiff had possession or the right of 
immediate possession of the chattel as against the defendant.’ 
And under the ordinary declaration which sets forth that ‘* the 


defendant has converted to his own use the property of the plain- 
tiff,” the same facts are required to be proved as under the action 
of trover at common law.* If, however, the plaintiff is not 
entitled to possession of the property, but has an interest therein 


1 The limits of this study, which is based on Massachusetts Reports, Vols. 1-225, exclude 
a number of cases where much the same question has arisen; ¢.g., in the case of ordinary 
bailments for hire (Hardy v. Reed, 1850, 6 Cush. 252; Oliver Diteon Company v. Bates, 
1902, 181 Masa. 455; United Shoe Machinery Co. v. Holt, 1904, 185 Mass. 97), or of econsign- 
ments with the right on the part of the consignee either to sell as his own or to return the 
goods (Patten v. Clark, 1827, 5 Pick. 5; Meidrum v. Snow, 1830, 9 Pick. 441), or of bail- 
ments for hire coupled with the right, but not the obligation on the part of the bailee to pur. 
chase (Raymond Syndicate v, Guttentag, 1901, 177 Mass. 562). Under the latter designation, 
however, there are several cases on the boundary line, in that though the transaction is on its 
face a mere lease or a bailment for hire coupled witb the right to purchase, the courts have 
treated it as in fact a conditional sale (Fairbank o. Phelps, 1839, 22 Pick. 535; Blanchard o. 
Child, 1856, 7 Gray, 155; Cottrell and Sons Co. v. Carter, Rice & Co., 1899, 173 Mass. 155). 
Under such circumstances, those cases are considered as falling within the boundaries of 
this article. Furthermore, the case will not be considered of goods sold under condition 
subsequent rather than condition precedent, that is where title of the chattel immediately 
upon its delivery from A to B passes to B, subject upon the happening or failure to happen 
of a certain condition to shoot back into A (Hubbard ». Bliss, 1866, 12 Allen, 590). 

2 Ayer v. Bartlett, 1829,9 Pick. 156; Vincent v. Cornell, 1832, 13 Pick. 294; Fairbank v. 
Phelps, 1839, 22 Pick. 535; Hill v. Freeman, 1849, 3 Cush. 257; Newhall ». Kingsbury, 1881, 
181 Mass, 445; Robinson v, Bird, 1893, 158 Mass. 357, 360; Raymond Syndicate v. Guttentag, 
1901, 177 Mass. 562. Compare Whitcomb v. Tower, 1847, 12 Met. 487. 

3’ Raymond Syndicate v. Guttentag, supra. 
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which has been damaged by the defendant, an action in tort lies 
in the nature of the common law action of trespass on the case.‘ 


A. REPLEVIN WHERE C CLAIMS UNDER ATTACHING CREDITOR OF B. 


1. Even in the absence of special stipulation in the contract of 
sale between A and B, if the goods are attached in B’s possession 
as belonging to B by the latter’s creditor, it has been held that A 
may replevy the goods; (a) from the attaching officer,’ without 
any demand upon B or the officer,° at least if B is in default as 
regards compliance with the terms of the condition at the time 
action is brought; (b) from the purchaser at an execution sale on 
a writ against B;’ (c) from one who has receipted to the attaching 
officer for the goods; * (d) and from an assignee in bankruptcy of 
B who has taken over the defence of the action which had been 
brought against the attaching officer four days before B went 
into bankruptcy.’ 

In Blanchard v. Child it was expressly held that no demand 
was necessary to enable the plaintiff to maintain the action, 


4 Ayer v. Bartlett, 1829, 9 Pick. 156. 

5 Hussey v. Thornton, 1808, 4 Mass, 405; Marston v. Baldwin, 1822, 17 Mass. 606; Hill v. 
Freeman, 1849, 3 Cush. 257; Tyler v. Freeman, 1849, 3 Cush. 261; Nichols v. Ashton, 1892, 
155 Mass. 205. 

*Hill v. Freeman, supra; it is to be noticed that in all the cases just cited except 
Nichols v. Ashton, the condition was that B furnish a satisfactory note or else pay cash on 
delivery, under which circumstances, according to Metcalf, J., in Hill v. Freeman, on p. 260, 
“ the possession of the buyers, under the delivery which was made to them, was the con- 
structive possession of the plaintiffs.’”” Cp. Com. v. O’ Malley, 1867,97 Mass. 584. See also 
Salomon v. Hathaway, 1879, 126 Mass. 452. In Reed v. Upton, 1830, 10 Pick. 522, the con- 
dition was that B pay A the sum of $200 by Sept. 1, 1828, the chattel being delivered into 
B’s possession in May, at which time B gave A his note for $200 payable on or before 
September Ist. B had paid nothing on the note up to September Ist; he had paid $100 by 
Feb. 11, 1829, on which date the chattel was attached by C, a deputy sheriff on a writ 
against B. A demanded the machine of C before he had the writ of replevin served 
against the latter. By agreement of the parties ‘tif the Court should be of opinion that 
the property of the machine was in the plaintiff, the defendant was to be defaulted; other- 
wise the plaintiff was to be non-suit.” Defendant defaulted. Shaw, C.J., p.525: “It was 
further urged that there was bo stipulation for the return of the property in any event, and 
therefore no expectation that it was to be returned. But this conclusion does not follow. 
It waa no doubt expected that the note would be paid and then the sale would be completed ; 
but failing that, if no property vested in the bargainee, the machine remained the property 
of the plaintiff, and after the term stipulated for the use of it, the right of possession 
would follow the right of property, and the plaintiff's title both to the property and posses- 
sion remained the same as if no such contract had been made.” 


TBlanchard v. Child, 1856, 7 Gray, 155, in which the purchaser was aleo the attaching 
creditor. 


§ Robinson v. Besarick, 1892, 156 Mass. 141. 

® Kenney ov. Ingalls, 1879, 126 Mass. 488. In this case the condition was the giving of an 
endorsed note which B failed to deliver, and the only question discussed is whether A had 
waived the condition before the goods were attached as belonging to B. It does not appear 


whether or not any demand was made on the attaching officer before the writ of replevin 
issued. 
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because as the Court said (p. 157), ‘‘ there was a wrongful sale of 
the plaintiff's property by the bailee in denial of the plaintiff's 
right, participated in by the defendant, who claimed to hold the 
property by a title inconsistent with and adverse to the plaintiff. 
This amounted to a conversion; and the plaintiff having the 
general property in the chattel, thereby became entitled to its 
immediate possession.” The facts of this case were as follows: 
A delivered an omnibus to B under an agreement that the latter 
might take it and use it, and that it should become his property 
upon the payment of $150, but if he failed to pay that sun, it 
should remain the property of A, and B should pay a reasonable 
price for its use. No time of payment or terms for its use were 
ever agreed upon, and no part of the price was ever paid. After 
its seizure by the officer as B’s property upon suit by C against 
B, and before sale on execution to C, the attaching officer and 
C’s attorney had notice that it was A’s property, but there was no 
proof of demand. Under these circumstances it would seem 
that B was not in default under his agreement with A so as to 
give A the right of immediate possession.” The fact that the 
attaching officer had knowledge of A’s interest in the property 
was not considered a material factor in an earlier case." Appar- 
ently, however, the Court considered in Blanchard v. Child that 
such knowledge combined with C’s knowledge of A’s claims made 
the sale wrongful and raised an implication that C held possession 
of the omnibus by a title inconsistent with and adverse to the 
plaintiff so that the necessity for a demand was obviated.” 

In Robinson v. Besarick, supra, A sold and delivered a desk to 
B on a written contract of conditional sale, the title to remain in 
A till the desk was paid for by instalments. It does not appear 
either that there was an express condition giving A the immediate 


10 Fairbank v. Phelps, 1839, 22 Pick. 535, 539; Day v. Bassett, 1869, 102 Mass. 445, 447. 

11 Ayer v. Bartlett, 1829, 9 Pick. 156, 157. 

12Cp. Edmunds ». Hill, 1882, 133 Mass. 445, 447. It is to be noticed that though in the 
headnote and in the first paragraph of Mr. Justice Bigelow’s opinion in Blanchard v. Child, 
the transaction is spoken of as a “‘ sale of the omnibus on a condition,” the transaction 
seems rather to have been a lease with the right of the lessee to buy, as there was no 
obligation on the part of B to buy, if he chose instead to pay a reasonable price for the use 
of the omnibus. In fact when Bigelow, J., speaks of the lack of necessity of a demand to 
enable the plaintiff to maintain the action he speaks of B as a “‘ bailee’’ rather than a vendee. 
Under such circumstances, if the sale to C be regarded as absolute rather than as a sale of 
B’s interest in the property, possibly the case can be upheld under the statement of law 
made by Loring, J., in United Shoe Machinery Company v. Holt, 1904, 185 Mass. 97, 101: 
** Possession, or an immediate right to possession, is necessary to maintain equitable replevin 
as well as an action of trover ora writ of replevin, but where a bailee misuses the subject 
of the bailment, as he does in case of an absolute sale transferring the whole property, the 
bailment is ended and the general owner has an immediate right of possession on which he 
can maintain trover.”’ 
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right of possession if the desk was attached before the condition 
was fully complied with, or, though the desk had been less than 
half paid for when it was attached on a writ against B, that the lat- 
ter had failed to pay any instalment then due. The attaching 
officer placed the desk in the possession of C, a public warehouse- 
man, who gave him a warehouse receipt for it. A demanded the 
desk from C, who refused to deliver the same, whereupon A 
brought a writ of replevin. The Court, in holding that replevin 
lay against C, said (p. 143), “. . . an officer who attaches 
goods on a writ against one who is not the owner of them is a 
trespasser. Replevin may be maintained by the owner without a 
demand against one who takes title by purchase from the officer.” '* 
The Court does not consider the point whether one who has the 
right of possession and a right to get full title on performance of 
certain conditions, in the fulfillment of which he is not in default, 
has or has not a special property interest in the article which may 
be attached." 

2. There does not seem to be any Massachusetts case where 
the Supreme Judicial Court has held that A may not maintain 
replevin against C when C claims as or under the attaching creditor 
of B. 


B. Trespass OR TROVER WHERE C CLAIMS UNDER ATTACHING 
CREDITOR oF B. 

1. It is difficult to determine the rule governing the case where 
trespass or trover or conversion is brought by A against one who 
took the chattel, claiming as or under an attaching creditor of B. 
There are three cases in the books where such action has been suc- 
cessfully maintained.” In Barrett v. Pritchard, the only point 
considered was whether title had passed from A to B. As it had 
not, it was assumed without discussion that the defendant was 
liable to A. ‘The writer rather doubts that Whitcomb v. Tower 
would be followed to-day in the same form of action, as B had 
possession of the chattels attached at the moment of attachment, 
on the farm of which B was lessee under an unexpired term, 
although A had reserved title to the chattels until B had paid the 


3 See Heath v. Randall, 1849, 4 Cush. 195,on p. 196: “It seems that such a conditional 
sale, though accompanied with an actual delivery for a special purpose, will not vest the 
property, so that it may be attached by a creditor of the vendee.” 

4 Cp. Newhall v. Kingsbury, 1381, 131 Mass, 445. 

Barrett v. Pritchard, 1824, 2 Pick. 512, trover against assignee of B, who was also 
attaching creditor; Whitcomb v. Tower, 1849, 12 Met. 487, trespass against attaching officer ; 
Robinson v. Way, 1895, 163 Mass. 212, conversion against attaching creditor. Whitcomb ». 
Tower is not cited in any subsequent Massachusetts case. 
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rent reserved, which B had failed to do. The Court says, page 
490, ** Under the form of the lease, it required no further act of 
the lessor to vest in him the property in the articles, and he may 
therefore hold them, as against an attaching creditor. He had the 
right of property and the constructive possession, and may there- 
fore well maintain this action for the wool and lambs.” A had 
demanded of the constable after the attachment, not the return of 
the goods, but the money due him from B as rent under the lease. 
In Robinson v. Way, C attached a desk as B’s while B was in 
default under his contract of purchase under the instalment plan, 
by reason of which default A was entitled to immediate possession 
of the desk. C told the officer to put it where A could not find it, 
which facts, according to Mr. Justice Holmes, ‘* make out a plain 
case for the plaintiffs without the need of a demand.” 

2. There is an equal number of cases where action of trover 
has been held not to lie on the part of A against an officer who 
had attached the goods as belonging to B, on the ground that at 
the moment of bringing suit, A was not entitled to possession 
against B.'* All three cases have one point in common. At the 
moment of attachment, although B had not paid in full, still he 
was not in default under the terms of his agreement with A unless, 
in the absence of express condition, the attachment itself consti- 
tuted such a default. In Ayer v. Bartlett, before suit was begun 
and after maturity of the first instalment note given by B to 
A which B failed to pay, A made demand upon the officer for 
the property with which demand the officer was unable to comply 
as he had sold the property on execution sale before the maturity 
of the note.” In Newhall v. Kingsbury, B’s first instalment came 
due August 15th. C attached the machine on July 9th and sold 
it on execution August 22d. A’s writ against C is dated July 28th. 
The Court held that 1 ** after the delivery to him, had a rightful 
possession which the plaintiffs could not interfere with until a fail- 
ure by him to perform the condition. He had an interest in the 
property which he could convey, and which was attachable by his 
creditors, . . . at the time the plaintiffs commenced this suit, 
there had been no breach of the condition, and they had no right 
of possession.” Neither attachment, therefore, nor sale on execu- 
tion is considered to be such a breach of B’s contract that A is 
entitled to immediate possession of the chattel, which holding 


16 Ayer v. Bartlett, 1829, 9 Pick. 156; Fairbank v, Phelps, 1839, 22 Pick. 535; Newhall ¢. 
Kingsbury, 1581, 131 Mass. 445. In the first two instances, the chattel had been sold on 
execution by the defendant officer before A brought suit; in the last, the attachment pre- 
ceded, but the sale followed A’s starting his action. 

17 Cp. De Young ce. Andrews Company, 1913, 214 Mass. 47. 
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seems to be in conflict with the dictum quoted above from Robin- 
son v. Besarick, 1892, 156 Mass. 141.'* 


C. AtrempeTeD DISTINCTION BETWEEN CREDITOR OF AND 
PURCHASER FROM B. 


1. In an early case there is some talk to the effect that A’s 
rights in the chattel as against B’s creditors may depend on 
whether or not the demands of the creditors originated before or 
after B received possession of the article. The reasoning sug- 
gested was that since A gave B an opportunity to get a false 
credit he should be estopped to set up his title against subsequent 
creditors.” It was, however, soon decided that unless the trans- 
action arose out of a fraudulent design by A to give B a false 
credit, A was not barred of his right ‘of possession as against B’s 
creditor, even though the latter extended the credit in the belief 
that B’s possession was synonymous with ownership.” And, 
to-day, in the absence of fraud, A’s rights in the chattel are pro- 
tected against any third person, even though A went so far as to 
give B an unconditional bill of sale upon the basis of which B 
secured credit.” 

2. Even after A’s rights against those claiming as or under 
attaching creditors of B had been determined, there were intima- 
tions by the courts that the case might be different if B had pur- 
ported to sell the article to a bona fide purchaser without notice. 
Peculiarly enough, the dicta are of contradictory import. In 
Hussey v. Thornton, 1808, 4 Mass. 405, 407, it is said that A’s 
rights against such a purchaser would be less than against a pre- 
existent creditor of B. In Ayer v. Bartlett, 1829, 9 Pick. 156, 
160, and Fairbank v. Phelps, 1839, 22 Pick. 535, 539, the argu- 
ment runs as follows: since the attachment is in spite of and not 
because of B, the latter has not exercised any rights of ownership 
as against A, wherefore there has been no conversion on B’s part, 
B’s right of possession under the contract has not been lost, and 
C claiming under B stands in as good a position as the latter 
against A; ** if, on the other hand, B had purported to sell the 
goods to C, such conduct would have been unlawful, and might 
have been considered as a putting an end to the contract on B’s 
part, and a revesting by operation of law of the right of imme- 





18 See also Raymond Syndicate v. Guttentag, 1901, 177 Mass. 562, 564. 
19 Hussey v. Thornton, 1808, 4 Mass, 405, 407. 

* Ayer v. Bartlett, 1827, 6 Pick. 71, 77. 

™ Zuchtmann v. Roberts, 1871, 109 Mass. 53. 

2 Cp. Wade v. Mason, 1859, 12 Gray, 335. 
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diate possession in A, so as toenable him to maintain trover 
against C. That the purchaser from B would be liable in trover 
to A, at least after demand by the latter, seems to have been 
assumed without discussion in Dresser Manufacturing Company 
v. Waterston, 1841, 3 Met. 9. In Hill v. Freeman, 1849, 3 Cush. 
257, 259, however, it is said that whether or not a bona fide 
purchaser from B could hold the goods against A in‘a replevin 
suit brought by the latter, remained an open question. Finally, 
Coggill v. Hartford & New Haven Railroad Company, 1854, 
3 Gray, 545, an action of replevin, squarely decides that a pur- 
chaser from B is in no better position than a creditor of B. 
According to Bigelow, J., B acquires no property in the goods, 
but is only a bailee for a specific purpose with a bare right of 
possession which carries no right to sell. As he has no title he 
can give none to C. 


D. ReEPLEVIN WHERE C CLAIMS AS A PURCHASER FROM B. 


1. After Coggill v. Hartford and New Haven Railroad Com- 
pany, supra, a long line of cases follows wherein replevin has 
been held to lie by A against a vendee or mortgagee or other 
purchaser from B, or one who claims under such purchaser, when 
at the time suit was brought B was in default under the terms of 
his contract with A, so that the latter still held legal title, com- 
bined with, as the courts decided, right to immediate possession 
against C.** In only two of these cases, Sargent v. Metcalf and 
Hoe v. Rex Manufacturing Company, was there any express 
agreement on the part of B not to transfer his rights in or posses- 
sion of, or allow another to use the chattel pending the full per- 
formance of the contract.** In most of them B was in default 
under his agreement to pay or give security to A when he made 
the transfer to C.*° 


2: 


2% Sargent v. Metcalf, 1855, 5 Gray, 306; Gilbert ». Thompson, 1856, 3 Gray, 550, note; 
Deshon v. Bigelow, 1857, 8 Gray, 159; Farlow v. Ellis, 1860, 15 Gray, 229; Hirschorn ». 
Canney, 1867, 98 Mass. 149; Armour v. Pecker, 1877, 123 Mass. 143; Wentworth v. Woods 
Machine Co., 1895, 163 Mass, 28, bill in equity by mortgagee of B to restrain A from taking, 
by writ of replevin or otherwise, certain planing mill machinery, bill dismissed ; Cottrell 
and Sons Company v. Carter, Rice and Company Corporation, 189%, 173 Mass. 155; Hoe ¢. 
Rex Manufacturing Company, 1910, 205 Mass, 214. See also Chase v. Pike, 1878, 125 Mass. 
117. 

24 In both these cases at the time suit was brought B was in default in performance of his 
agreement to pay. 

25 The exceptions are Sargent v. Metcalf, and Cottrell and Sons Company cv. Carter, Rice 
and Company Corporation. In the last named case after B’s mortgage to C, the former 
without C’s knowledge surrendered to A all his rights in the machinery and A took posses- 
sion thereof a considerable length of time before C made a tender to A of what remained 
due under B’s original contract with C. 





r, Rice 
former 
posses- 
nained 
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Though there is a discussion of the point in only one case, a 
demand on C for payment or for possession of the goods does not 
seem to be necessary when B is in default, as a condition prece- 
dent to bringing replevin. In some of the above cases, how- 
ever, demand was made by A for either payment or the goods 
prior to bringing suit.** 

In Cottrell and Sons Company v. Carter, Rice and Company 
Corporation, 1899, 173 Mass. 155, A entered on B’s premises dur- 
ing the continuance of the latter’s default in payment and tagged 
the presses in question with A’s name. The Court said (p. 160): 
“We think that this constituted a taking possession under the 
agreement, and that the subsequent conduct of the defendant in 
removing the tags and selling the presses under the mortgage and 
purchasing them at the sale constituted a wrongful interference with 
and unlawful detention of the plaintiff's property, and that the 
plaintiff could maintain replevin without any demand. Salomon 
v. Hathaway, 126 Mass. 482.” 

2. No cases have been found where A was not able to main- 
tain replevin against the purchaser from B regardless of the pur- 
chaser’s good faith and lack of knowledge of the contract relations 
between A and B, except one where the Court held that it was not 
improper to receive oral evidence either to the effect that A had 
waived the written conditions of sale, or that in spite of such writ- 
ten contract to which C was not a party, A had, by his course of 
dealings, expressly or impliedly authorized B to sell the chattel to 
C before A was paid in full.” 





26 In Coggill v. Hartford and New Haven Railroad Company, 1854, 3 Gray, 545, demand was 
made on C for the goods. In Sargent v. Metcalf, 1855, 5 Gray, 306, where there was an 
express condition against transfer by B and an agreement that on B’s failure to live up to 
any of the conditions, A might take possession of the chattels and treat them absolutely as 
his own, demand for possession of goods was made on B after the latter’s transfer, in 
violation of his agreement, but not on C. In Farlow v. Ellis, 1860, 15 Gray, 229, demand 
was made on C for either compliance with the terms of the sale ora return of the goods. In 
five of the cases (Gilbert ». Thompson, 1856, 3Gray, 550, note; Deshon v. Bigelow, 1857, 8 
Gray, 159; Hirechorn v. Canney, 1867, 98 Mass. 149; Armour v. Pecker, 1877, 1:3 Mass. 143; 
Hoe v. Rex Manufacturing Company, 1910, 205 Mass. 214), though there is no discussion of 
the point, there is no evidence of any demand for the goods on either B or C before bringing 
replevin. In the first four of these cases B had purported to sell and deliver the goods to C. 
In Hoe v. Rex Manufacturing Company, where B had assigned his rights under the con- 
tract to C, who had not removed the goods from the premises, there was a provision in the 
contract that on default by B, the latter would afford to A uccess to the chattels for the pur- 
pose of removing the same, and would not muke any claim for tort or trespass arising from 
such removal. 


“ Spooner v. Cummings, 1890, 151 Mass. 313. 
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E. TROVER oR CONVERSION WHERE C CLAIMS AS PURCHASER 
FROM B. 

1. Perhaps the most interesting line of cases and the one 
wherein most attention has been given to the nature of the con- 
tract between A and B, and B’s rights arising thereunder, consists 
in actions of tort in the nature of trover or conversion arising out 
of B’s transfer of the chattel by way of mortgage or sale to some 
third person.** 

In the first place, it seems clear that if in violation of an express 
condition in the contract against B’s transferring possession or 
title without A’s consent, B does make such a transfer to C and 
subsequently defaults in payment, whereupon A makes a demand 
upon C for the return of the property, compliance with which 
demand is refused by C, A may maintain action against C for 
conversion.*® In the Sallinger case the defendant was a pawn- 
broker to whom the chattel had been pledged and who apparently 
had not exercised dominion over it up to the moment of the plain- 
tiff’s demand, further than by receiving it into his possession in 
violation of the vendee’s contract with the vendor. The contract 
between A and B, besides containing the provision against trans- 
fer, provided that if B failed to make any payment when due or 
to keep any other of his agreements he should surrender the ring 
to A ‘* without process of law or on demand.” The Court, after 
verdict for A against C, uttered the dictum that even though B 
had defaulted, nevertheless, the action could not be maintained by 
A without his first making a demand upon C. 

If, moreover, in the case where B has violated his agreement 
not to transfer title or possession without A’s consent, C has him- 
self exercised further dominion over the chattel by in turn selling 
it, acting either as owner or agent, to a fourth person, no demand 
apparently is required to be made upon him, prior to A’s bringing 
action.*° In Carter v. Kingman furniture was sold under con- 
dition ‘‘ not to sell, convey, underlet or remove the articles from 
where they are leased” without first getting A’s consent. B did 


2% The following are the cases where A has been allowed to recover in such form of 
action: Dresser Manufacturing Company v. Waterston, 1841, 3 Met. 9; Burbank ». Crooker, 
1856, 7 Gray, 158; Carter v. Kingman, 1370, 103 Mass. 517; Benner v. Puffer, 1874, 114 Mass, 
376; Robinson v. Bird, 1893, 158 Mass. 357; Lorain Steel Company v. Norfolk and Bristol 
Street Railway Company, 1905, 187 Mass. 500; Sallinger ». Collateral Loan Company, 1913, 
215 Mass. 266. In only two of these cases, Dresser Manufacturing Company v. Waterston 
and Robinson v. Bird, does it definitely appear that B was already in default to A so far as 
payments under the contract were concerned when he made the transfer to C. 

* Sallinger v. Collateral Loan Company, 1913, 215 Mass. 266. 


% Carter ». Kingman, 1870, 103 Mass. 517; Robinson v. Bird, 1893, 158 Mass. 357. 
Carter v. Kingman it does not appear on what date A began suit against C. 
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sell the furniture, without obtaining A’s consent, to C who removed 
it before the day set for B’s first payment to A, namely March 20. 
On A’s learning of this transaction, whether before or after March 
20, is not stated, he demanded the goods of C, who already had 
sold them toD. AsuesC. On page 519, Chapman, C.J., says: 
‘And the plaintiff may maintain this action without a demand. 
Gilmore v. Newton, 9 Allen, 171.” In Robinson v. Bird, it 
definitely appears that B was in default in the matter of payment 
when he mortgaged the goods in question to C in violation of his 
agreement with A not to injure, sell, mortgage, or relet the goods 
or remove the same while rent remained due. A had the right 
under the contract if B did not make his payments to remove the 
goods from B’s house without demand or notice. Afterwards 
when B was in default, both under the contract with A and the 
mortgage to C, the latter took possession under foreclosure and 
removed the property to D’s public auction rooms. D as auction- 
eer sold the goods and delivered the proceeds to C less his com- 
mission, whereupon A sued D and was allowed to recover, although 
A had made no demand on D for the return of the goods and 
neither C nor D had any knowledge of A’s rights until after D 
had paid over the proceeds to C. 

There does not seem to be any case where it has been decided 
whether or not a transfer of title or possession from B to C in 
violation of B’s express contract with A, where B is not other- 
wise in default and where C has not exercised dominion over the 
chattel otherwise than by accepting such transfer, furnishes in 
itself grounds for action of conversion being maintained by A 
against C, unless Benner v. Puffer, 1874, 114 Mass. 376, is such 
a case.” That under such circumstances A could not maintain 
the action without at least making a demand upon C, is indicated 
by the dictum in Sallinger v. Collateral Loan Company, above 
referred to. 





31In Benner v. Puffer, 1874, 114 Mass. 376, where there was an express condition against 
the property’s being removed or sold until paid for in full, it does not definitely appear 
whether demand was made on C for the return of the goods before suit was brought 
against C. Neither under the rule laid down in Day v. Bassett, 1869, 102 Mass. 445, 447, is it 
certain that B was in default in his payments to A, which were to be made from time to 
time according to B’s ability, either at the time when B mortgaged the goods to C or when 
C with B’s consent removed the goods to an auction house where a portion of them was 
found by A to whom B then owed about $300. It is not clear that C had suld the remaining 
portion of the goods, nor that A made any demand upon him. Endicott, J., simply says 
(p. 378): “The condition not having been fulfilled, no title to the goods passed to the 
Meads, and they could not give a valid mortgage to the defendants.” 

See, on the other hand, Sears v. Leland, 1887, 145 Mass. 277, where the Court says: “It 
appears that Worthing was in possession of the mortgaged property (which was afterward 
attached by the plaintiff) under a conditional sale, although nothing had been paid thereon 
and the conditions of such sale had not been complied with. . . . The mortgagor, 
Worthing, having obtained property under a conditional sale, had a right to mortgage it 





Even though it does not appear that there is any express con- 
dition in the contract between A and B to the effect that prior to 
payment in full B may not sell or mortgage or transfer possession 
of the goods to C, if B does make such a conveyance A may 
maintain action against C provided that, after payment has 
become due under his contract with B, A makes demand upon C 
for the return of the goods, which demand meets with a refusal.™ 
In Burbank v. Crooker, where the goods in question were the 
stock of a country store, there was an express agreement that B 
might have the right to sell goods at retail, from which possibly a 
condition against selling the stock in bulk might be inferred. 
The whole stock was sold at auction by C and his auctioneer D, 
after the sale had been forbidden by A who made demand upon C 
and D, either for the return of the goods or payment of the price, 
after the auction and before bringing suit against both of them. 
In Lorain Steel Co. v. Norfolk Street Railway, where C bought 
the goods on foreclosure of a mortgage given by B. the defend- 
ant’s president in reply to A’s demand for the property, payment 
of which was due and unpaid, wrote that if it had any of the 
articles it should refuse to deliver them. Braley, J., said on 
page 506: ‘* This was evidence showing the exercise of domin- 
ion over the chattels, a denial of the plaintiff's title, and its 
exclusion from possession, and supports the finding of conversion.” 

There do not seem to be any cases where in the absence of an 
express agreement by B not to transfer the goods before payment in 
full, A has sued C, the transferee, after default in payment by B, 
without making a demand upon C for the return of the goods. 

2. There is a group of actions of tort in the nature of trover 
or conversion, five cases in all, arising out of B’s transfer of title 
by sale or mortgage to C, where it has been held that at the 
moment of bringing suit, C rather than A had the right of imme- 
diate possession of the chattel.** The most striking elements 


and, in the hands of the defendant [the mortgagee], the security was a valid and subsisting 
one. He had the possession of the property, and the right to possession, and could dis- 
pose of the property with his right therein, even if the sale to him was liable to be defeated 
by non-performance of the conditions. Day v. Bassett, 102 Mass, 445; Crompton ». Pratt, 
105 Mass. 255.”’ 


32 Dresser Manufacturing Company v. Waterston, 1841, 3 Met. 9; Burbank v. Crooker, 
1856, 7 Gray, 158; Lorain Steel! Company rc. Norfolk and Bristol Street Railway Company, 
1905, 187 Mass. 500. In the latter case the provisions of Revised Laws, Chapter 111, Sec- 
tions 75 and 76, requiring the recording of conditional sales of street railway rolling stock, 
were held inapplicable. 

33 The following are the cases where A has not been allowed to recover in such action 
against C: Vincent v. Cornell, 1832, 13 Pick. 294; Swallow v. Emery, 1873, 111 Mass, 355. 
In the following, C has maintained the action against A, or an officer acting in behalf of A, 
who interfered with C’s possession: Day v. Bassett, 1869, 102 Mass. 445; Crompton ?. 
Pratt, 1870, 105 Mass. 255; Currier v. Knapp, 1875, 117 Mass. 324. 





common to these cases are (a) that in none of them was there any 
express agreement on the part of B not to sell, mortgage, or trans- 
fer possession of the article before he had paid in full, and (b) 
that while in none of them had B paid in full before he made the 
transfer, still he does not seem to have been in default at that 
moment under his agreement in regard to payments.** In three of 
them, A had been paid in full at the time when he either brought 
suit against C or interfered with C’s possession,®*® in one, 
B had tendered him the amount due after the transfer to C,* 
and in one, C had already transferred possession of the chattel 
to D before B was bound to pay under his agreement with A, 
and also before A had made demand upon him for the return of 
the chattel.*” 

These cases, therefore, stand for the proposition that in the 
absence of an express agreement against transfer of title or pos- 
session by B, such transfer does not in itself work a forfeiture of 
B’s rights of possession under the contract of conditional sale, so 
long, at least, as at the time of transfer, B, though he has not 
completed his payments to A, is not in default under his agree- 
ment.** In other words, in the absence of an agreement to the 
contrary, either express or to be implied from some particular con- 
dition of the contract of sale other than the condition that legal 
title shall remain in the vendor until the agreed price is paid in 
full, the vendee may, if not in default under the terms of the con- 
tract, sell and deliver the goods as though absolute owner without 
losing his rights under the contract, and by his so doing, the 


4 In Chase v. Ingalls, 1877, 122 Mass. 381, B mortgaged the goods to C after he had 
defaulted in payment. Noexpress agreement by B not to convey appears, but A had the 
right of repossession if B did not keep up his instalments. The goods were thereafter 
attached as belonging to B. © sues the attaching officer in conversion. The Court says 
(p. 383): “ Munroe (B) had the legal possession, and a right in the property, which he 
might convey. Currier ». Knapp, 117 Mass. 324. His mortgage passed to the plaintiff that 
right of property, with a corresponding right of possession, which was good as against 


Munroe, and against any one attaching the property as his. Harrington v. King, 121 Mass. 
269,” 


% Crompton v. Pratt, 1870, 105 Mass. 255; Swallow v. Emery, 1878, 111 Mass. 355; Currier 
v. Knapp, 1875, 117 Mase. 324, 


% Day v. Bassett, 1869, 102 Mass. 445. 


3 Vincent ». Cornell, 1882, 13 Pick. 294. A made demand on C after B was bound to pay 
under his agreement with A; cp. De Young v. Andrews Co., 1913, 214 Mass, 47. It will be 
noticed that the only point of difference between Vincent v. Cornell and Carter ». Kingman, 
1870, 103 Mass. 517, in which opposing results are arrived at, is that in the latter case there 


was an express agreement by B not to convey withoutthe consent of A. Cp. Ayer ov. Bart- 
lett, 1829, 9 Pick. 156. 


%* When there is no particular time set for payment, A must make demand upon B for 
payment to put the latter in default. Day v. Bassett, 1869, 102 Mass. 445, 447. 
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purchaser from the vendee acquires all the latter’s rights there- 
under.” 

The conditional vendee, it is apparent, is in a much better 
position than the mere bailee for hire or lessee of whom it has 
been said that ‘‘in case of an absolute sale transferring the whole 
property, the bailment is ended and the general owner has an 
immediate right of possession on which he can maintain trover.” 
(United Shoe Machinery Company v. Holt, 1904, 185 Mass. 97, 
101.) It is to be noted also that the right of the vendee is not to be 
restricted merely to the purported assignment of his own interest, 
whatever it may be, as is the expression in several cases,“ with 
the obligation on the assignee not to remove the article from B's 
premises,“ but it is a property interest which allows the con- 
ditional vendee either to mortgage the article,** or to sell and de- 
liver it outright,** subject to the conditional vendor's legal title.“ 

In at least one respect the position of the conditional vendee is 
analogous to that of the chattel mortgagor, in that the legal title of 
the conditional vendor is held to be one for security only, liable 
to be divested on a mere tender of the amount due under the con- 
tract by the conditional vendee or the person claiming under the 
latter.*® 


3° There does not seem to be any case where in the absence of an express agreement not 


to transfer, B being in default of his payments, under the contract transferred title and pes- 
session to C, and then tendered payment to A before the latter either sued C or asserted 
dominion over the goods. Under the decisions, it would appear as though A would be 
bound to accept the tender. 

# Glaspy v. Cabot, 1883, 135 Mass. 435, 440; United Shoe Machinery Company vt. Holt, 
supra, at page 102. 

“1 As hinted in Carter v. Kingman, 1870, 103 Mass. 517, 520, in the attempt to distinguish 
the case from Day ov. Bassett, 1869, 102 Mags. 445. 

@ Keepers o. Fleitmann, 1913, 213 Mass. 210; Federal Trust Company v. Bristol County 
Street Railway Company, 1915, 222 Mass. 35, 47, 48; Hurnanen, Admr., v. Clicksa, 1911, 

28 Mass. 346. Compare Benner ov. Puffer, 1874, 114 Mass. 376, 378, where there was an 

express condition against the goods being removed or sold, but not against their being 
mortgaged, and the Court seems to say that prior to his payment in full B can give no valid 
mortgage to C. 

# In Vincent v. Cornell, 1832, 13 Pick. 294, in Swallow v. Emery, 1873, 111 Mass. 355, 
and in Currier v. Knapp, 1875, 117 Mass. 314, B purported to make an outright sale to C, 
coupled with delivery of possession. See Hurnanen, Admr., v. Clicksa, 1917, 228 Mass. 346, 

“ Nocase on the point discussed in this study seems to have arisen under Revised Laws, 
Chapter 198, Sections 11-13, or under Acts of 1912, Chapter 271, which relate to conditional 
sales. In Downey v. Bay State Street Railway, 1916, 225 Mass. 281, 284, it is decided that 
the word “owner” in Acts of 1909, Chapter 534, Section 2, as amended by Acts of 1912, 
Chapter 400, Section 1, which refer to the registration of motor vehicles, “ includes, not only 
persons in whom the legal title is vested, but bailees, mortgagees in possession, and vendees 
under conditional contracts of sale who have acquired a special property which confers 
ownership as between them and the general public for the purposes of registration.” 

* Day v. Bassett, supra; Dame v. Hanson & Co., Incorporated, 1912, 212 Mass. 1%. 
Compare Weeks v. Baker, 1890, 152 Mass. 20, chattel mortgage. See, however, Nichols ¢. 
Ashton, 1892, 155 Mass. 205, which expressly declares that vendors under conditional sales 
are not bound by statutes relating to chattel mortgages in cases of attachment of the goods 
by the creditors of the conditional vendee on a writ against the latter. See, also, Willistos 
on Sales, Ist ed., Section 579. 
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Then we have the recent case of Dame v. Hanson & Co., 

Incorporated, 1912, 212 Mass. 124, which was a bill in equity 
praying that C be allowed to redeem from A certain horses which 
A had sold B under conditional sale and which B had mortgaged 
to the plaintiff. The condition of the sale was that if the horses 
or any part of them should be attached, or if B should sell, mort- 
gage, pledge, or attempt to sell, mortgage or pledge any of the 
horses, or should fail to pay the note which B gave A, at maturity, 
A should have the right without any demand or notice to take 
immediate possession of said property and hold the same absolutely 
free from all claims or demands on the part of B. B mortgaged 
the horses to C, the plaintiff, at a time when not all the required 
payments had been made, but when none was due, giving C power 
of attorney to pay off any incumbrances on the property. Later 
B sold and delivered possession of the horses to D to whom C 
assigned his mortgage. Whether B was in default in respect to 
payments under his contract at that time does not appear. About 
three weeks later D made a tender to A of the amount due under 
the contract between A and B, which A refused to receive. The 
next day the assignment of the mortgage from C to D was can- 
celled, and two days later A took the horses, claiming the right to 
do so becanse of B’s acts in mortgaging and selling the property. 
The day after that, the plaintiff tendered A the full amount due 
under the contract, which A refused to receive, whereupon this 
action was brought. Decree for the plaintiff upon paying the 
amount due. In the words of Mr. Justice Morton (p. 126): 
“, ,. . assuming that the title was in the defendant, it was held 
by it subject to the performance by (B) of the conditions named, 
and (B) had therefore a right or interest which he could and did 
convey in mortgage to the plaintiff. . . . Upon tender of the 
amount due by (B) or his assignee before possession was taken by 
the defendant, the title vested in (B) or his assignee. 
The case differs from those cases relied on by the defendant 
where no right or interest whatever passed until the goods were 
paid for by the purchaser according to the contract. In Cottrell 
& Sons Co. v. Carter, Rice & Co., 173 Mass. 155, possession was 
taken several months before a tender was made. In the present 
case possession was not taken till after the rights of the plaintiff 
to redeem had become fixed.” 

In other words, even where there is an express condition against 
a transfer by B before the contract price has been fully paid, and 
also an agreement by B that in case of default A may recover the 
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goods free of all claim by B, equity will allow B, at least if at the 
time of transfer no instalment had become due and remained 
unpaid, to sell or mortgage, and deliver the goods to C, and then 
force A to accept, in lieu of repossessing himself of the goods, 
the balance of the amount due under the contract if tender of 
such amount is made before A has repossessed himself of the 
goods.*® 

The question then arises: If forfeiture in consequence of the 
violation of the condition against transfer may thus be avoided 
by equity, may not in the future the similar forfeiture arising upon 
failure to make an instalment payment when due be similarly 
avoided ? 


F. DaMmaAGEs. 


At present, however, the measure of damages in suits by A 
against C for conversion.is the value of the goods at the time of 
conyersion with no reduction for any sums previously paid by B 
under the contract of sale.*’ Neither is there any mitigation of 
damages if C offers at the trial to restore the article converted as 
A can ‘insist on payment in cash.” (Sallinger v. Collateral 
Loan Company, 1913, 215 Mass. 266, 268.) 


G. Remepries in Conrract. 


So far all the cases we have been considering lay in replevin or 
tort. It is to be presumed, however, though no such case has 
been found, that if C has converted A’s goods and turned them 
into cash, A may waive the tort and sue C in contract for 


# In Wentworth v. Woods Machine Company, 1895, 163 Mass. 28, where C, the mortgagee 
of B, failed to obtain a decree enjoining A from replevying certain machinery from C's 
possession, there is no evidence that C made any tender or offered to pay the balance 
remaining due under the contract between A and B. 

In view of the above line of cases, suppose a case was once more to arise under Revised 
Laws, Chapter 208, Section 73, which imposes a criminal penalty for the conveyance with 
intent to defraud, of personal property by one in possession of it under a written and con- 
ditional contract of sale before performance of the condition precedent to acquiring title 
thereto; would the Court repeat its dictum, uttered in Commonwealth v. Reed, 1889, 18 
Mass. 67, 68, that ‘‘ the fact that the defendant sold a piece of property not belonging to him 
had a distinct bearing upon the intent of the defendant, and might afford a legitimate 
inference that it was fraudulent ’’? 


47 Angier v. Taunton Paper Manufacturing Company, 1454, 1 Gray, 621; Colcord v. McDon- 
ald, 1880, 128 Mass. 470; Lorain Steel Company v. Norfolk and Bristol Street Railway Com- 
pany, 1907, 187 Mass. 50°, 506. See, however, Dresser Manufacturing Company v. Waterston, 
1841, 3 Met. 9, where A was allowed to recover against C, who bought without any 
knowledge of the agrecment between A and B, only the value of the goods when delivered 
by A to B, who subsequently increased their value before selling them to C. 
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money had and received.* If C has retained and made use of 
the goods, although he has been guilty of conversion, supposedly 
under the doctrine of Jones v. Hoar, 1827, 5 Pick. 285, no con- 
tractual action will lie,“ unless of course, C for a consideration 
expressly promises A to pay therefor. 


James M. RosENTHAL, 
8 Bank Row, 
Pittsfield, Masa. 
Jory 17, 1917. 


#8 Gilmore v. Wilbur, 1831, 12 Pick. 120. See Whitwell v. Vincent, 1827, 4 Pick. 449. 

49See, however, Brownsville Main Slate Company v. Hill, 1900, 175 Mass. 532. In this 
case A delivered slate to C on condition that title should remain in A till B had obtained 
C’s acceptance of his order for the price, whereupon title should shoot into B. B never 
obtained the acceptance of such order, and C used the goods. There was some evidence in 
a letter that C promised A to pay for the slate as a debt of his own. A sues C to recover 
for the price of the slate on two counts, one for goods sold and delivered, and one on a 
special contract. Verdict for plaintiff. Exceptions overruled. ‘Ihe Court said, on page 
535: “ If we lay on one side this letter for the moment, it was competent for the jury to find 
that the delivery of the slate was a conditional delivery; that the condition had not been 
waived; that the title in the slate had not passed to Williams (B); and that, as the defend. 
ants used the slate as their own, they were liable to the plaintiff in this form of action.” 


NoTE ON THE POWERS OF THE CONSTITUTIONAL CONVENTION (continued from page 96). 


this amount was paid to them in monthly instalmente, which came to an end on November 1. 
The convention adjourned on November 28 to meet again after the legislature adjourns 
in 1918, and the question is whether they are to be restricted in accordance with the terms 
ofthe convention act, or whether they are to receive more compensation, and if so, how 
they are to get it. There is also a question of further expense for printing and publication 
of proceedings, debates, etc. 

Mr. Hoar, in his recent book on “‘ Constitutional Conventions,” says, on page 177, “ A con- 
vention may undoubtedly incur expenses for its legitimate needs. We have already seen 
that a convention can pledge the faith of the state for the expense of hiring a hall. But it is 
a far cry from pledging the faith of the state to pledging the credit of the state.” 

Whatever may be the reasons for or against further appropriations in the minds of men, 
there seems to be no occasion for misunderstanding as to which body has, and which body 
has not, the ultimate contro! over the public funds in this connection. It seems clear that 
the legislature has, and that the convention has not, except so far as authorized by the act 
under which it was called. 


THE QUESTION OF FILLING VACANCIES. 


The question as to filling vacancies, which is also being discussed, involves other consid. 
erations as to the construction of the convention act and the nature of the body which it 
called into being. As to this subject, see the debate in the convention of 1853, and the 
comment upon that debate in Hoar’s ‘* Constitutional Conventions,” page 172. There isa 
concise statement of the nature and history of this problem, with notes, on pages 170-172. 
Mr. Hoar says, on page 171: 


“The power to be the judge of their own elections may carry with it by implication 
the power to fill vacancies. This, however, is denied by Jameson at considerable 
length. Jameson denies that a convention can itself fill vacancies in its own ranks 
because, as he says, that would render the convention pro tanto self-appointing; and 
for the same reason he denies its right to authorize the colleagues of resigning or 
deceased members to name their successors. No cases have arisen in which a conven- 
tion has tried to do either of these things without being expressly authorized by the 
convention act. 

“ A different question is presented, however, when we consider whether a convention 
can issue precepts to the constituencies of retiring or deceased delegates, directing new 
elections to fill the vacancies.” 


F. W. G. 





‘*LEGAL OBLIGATIONS” OF THE COMMONWEALTH 
UNDER THE ANTI-AID AMENDMENT. 


The constitutional amendment commonly referred to as the 
‘¢ Anti-aid ” Amendment which was recommended by the Constitu- 
tional Convention and adopted by the people at the state election 
on November 6, 1917, contains a general prohibition of all appro- 
priations of public funds for the assistance of private institutions 
of any kind, thus extending the provisions of the Eighteenth 
Amendment, which was originally adopted in 1855, and to the 
same extent restricting the scope of Article 2 of chapter 5 of the 
original constitution so far as the encouragement of education 
through ‘‘ private societies” by appropriations is concerned, as 
distinguished from tax exemptions. The amendment (which 
is quoted in full elsewhere in this number) contains certain very 
limited exceptions as follows: 

‘* Except that appropriations may be made for the maintenance 
and support of the Soldiers’ Home in Massachusetts and the free 
public libraries in any city or town, and to carry out legal obliga- 
tions, if any, already entered into.” 

The words in italics relative to ‘‘legal obligations ” did not 
appear in the amendment as originally reported to the convention 
by the Committee on the Bill of Rights, which framed the amend- 
ment. The occasion for inserting the words was the vigorous 
debate centering about the resolves of 1911 and of 1912 by which 
the state agreed to appropriate certain sums of money each year 
during a period of ten years upon certain specified conditions for 
the Massachusetts Institute of Technology and for the Worcester 
Polytechnic Institute. Several delegates protested that the 
amendment as reported by the committee without any recognition 
or provision for the carrying out of the agreements of the state 
contained in these resolves would put the state in the position of 
repudiating its clear obligations deliberately entered into, and that 
Massachusetts should not be placed in so humiliating a position. 
One answer which was made to this argument was that if these 
two institutions were legally entitled to the continuance of the 
appropriations under the resolves referred to they would be pro- 
tected by the Constitution of the United States, which prohibited a 
state from impairing the obligation of contract. A question was 
raised whether they were legally enforceable contracts, and cer- 
tain delegates suggested that under the circumstances in these two 
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cases the state should not be placed in the position of quibbling 
about the questions whether there was a strictly legal contract or 
not, and that these two resolves should be specifically excepted. 
Perhaps the most effective speech in favor of some provision to 
protect the Commonwealth from the appearance of repudiating its 
obligations was made by delegate Bryant of Milton. As soon as 
he concluded his speech Judge Morton suggested an amendment by 
inserting the words above quoted in italics, allowing appropri- 
ations ‘to carry out legal obligations, if any, already entered 
into.” The Committee on the Bill of Rights accepted this amend- 
ment, and after further debate it was permanently fixed in the 
resolution as submitted and adopted by the people. 

Both during and after the debate the suggestion was freely circu- 
lated as coming from competent lawyers that this clause included 
in the amendment, on the suggestion of Judge Morton, did not cover 
the cases of the Massachusetts Institute of Technology and the 
Worcester Polytechnic Institute because there was no binding con- 
tract in either of these cases, and one of the reasons freely circu- 
lated was that one legislature could not bind another legislature. 

The two resolves in question are as follows: 


CHAP. 78.—Reso_ve 1x Favor oF THE MaAssacuuseTts INSTITUTE OF 
TECHNOLOGY. 

Resolved, That there shall annually be paid from the treasury of the 
commonwealth to the Massachusetts Institute of Technology, for the 
term of ten years, beginning with the first day of January, in the year 
nineteen hundred and twelve, the sum of one hundred thousand dol- 
lars, to be expended under the direction of the corporation of said insti- 
tute for the general purposes of the institute: provided, however, that 
the payment for the year nineteen hundred and seventeen and for the 
following years shall be conditioned upon the presentation of satisfactory 
evidence to the governor and council that the said Massachusetts Insti- 
tute of Technology has received, by bequest or gift from other sources, 
the sum of one million dollars in addition to all the funds held by it on 
the day of approval of this resolve. In consideration of said payments 
and during the continuance thereof, the Massachusetts Institute of Tech- 
nology shall maintain eighty free scholarships to be granted by the board 
of education to residents, or minor children of residents of Massachu- 
setts who, upon examination conducted under such rules and regulations 
as the president of the said institute may prescribe, shall be found to 
possess the qualifications fixed for the admission of students to the insti- 
tute. Two such scholarships shall be available annually for properly 
qualified candidates from each senatorial district, but if there be less 
than two properly qualified candidates in any senatorial district, such 
number of scholarships, less in amount than two from each district, may 
then be distributed by the board of education among the other senatorial 
districts. Candidates for these scholarships shall make application to 
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the board of education before the first day of July in each year, and 
shall forward to that board the approval in writing of the senator from 
the district in which the candidate resides. In awarding the scholarships 


preference shall be given to properly qualified candidates who are other- 
wise unable to bear the expense of tuition. 

All acts and resolves and parts of acts and resolves heretofore passed 
authorizing the annual appropriation of funds by the commonwealth for 
the maintenance of free or state scholarships in the Massachusetts Insti- 
tute of Technology, or prescribing the conditions under which such 
scholarships shall be awarded, are hereby repealed. 

The Massachusetts Institute of Technology shall transmit each year 
copies of the annual report of its president to the General Court. 

The eighty half scholarships now in force, as shown by the records of 
the Massachusetts Institute of Technology, shall continue in full force 
and effect until the end of the course for which they were given, after 
which time all future scholarships shall be filled under the regulations 
and conditions herein prescribed. 

Approved May 20, 1911. 


CHAP. 87.— Resotve is Favor oF THE WoRCESTER POLYTECHNIC 
INSTITUTE. 


Resolved, That there shall annually be paid out of the treasury of the 
commonwealth to the treasurer of the Worcester Polytechnic Institute 
for the term of ten years, beginning with the first day of September, 
nineteen hundred and twelve, the sum of fifty thousand dollars, to be 
expended under the direction of the corporation of said institute for the 
general purposes of the institute: provided, however, that the payment 
for the year nineteen hundred and seventeen, and for the four following 
years shall be conditioned upon the presentation of satisfactory evidence 
to the governor and council that the institute has received by bequest or 
gift from other sources property amounting in value to three hundred 
and fifty thousand dollars in addition to the property held by it on the 
day of the approval of this resolve. In consideration of such payment 
and of the grant made by chapter fifty-seven of the resolves of the year 
eighteen hundred and sixty-nine, the Worcester Polytechnic Institute 
shall maintain forty free scholarships, of which each senatorial district 
in the commonwealth shall be entitled to one full scholarship, if a can- 
didate is presented who is otherwise unable to bear the expense of 
tuition. In case no such candidate appears from a senatorial district, 
then a candidate may be selected from the state at large to fill the 
vacancy, and he may continue to hold the scholarship annually until a 
candidate is presented from the senatorial district unrepresented. The 
scholarships shall be awarded to such pupils of the public schools of 
Massachusetts as shall be found upon examination to possess the qualifi- 
cations prescribed for the admission of students to said institute, and as 
shall be selected by the board of education, preference in the award 
being given only to qualified candidates otherwise unable to bear the 
expense of tuition. Chapter five hundred and sixty-two of the acts of 
the year nineteen hundred and ten is hereby repealed. 


Approved April 30, 1912. 
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While the debate was in progress, having listened to it from the 
gallery, the writer discussed the legal aspects of the situation in 
letters, copies of which were sent to several members of the con- 
vention. The suggestions contained in these letters were based 
upon general principles and not upon any exhaustive study of 
authorities. It is not assumed that they had any influence on the 
result in the convention. but while the prohibition of appropria- 
tions under the Anti-aid Amendment does not go into effect until 
October 1, 1918, yet, as the matter is of peculiar importance and 
interest from various points of view, the extracts from these letters 
relating to the legal problem are here reprinted, just as written, for 
the purpose of informing the bar and the public of the way in 
which the matter was presented to the minds of some members of 
the convention, and of challenging an answer to the conclusions 
expressed. While the legislative problem of an appropriation 
may not arise until 1919, the discussion of the matter now while it 
is recent may be of assistance in some way to those who are to 
deal with the subject. 

It should be said that in making these suggestions the writer has 
no more personal interest in either of the institutions referred to 
than any other member of the community. He never attended 
either institution and never knew of the existence of the resolves 


discussed until they were called to his attention during the debate 
in the Constitutional Convention. Accordingly, these letters con- 


tain a purely professional discussion of a matter of public interest 
and importance. 


EXTRACTS FROM LETTERS. 


Aveust 11, 1917. 


‘*As I read resolves number 78 of 1911, and 87 of 1912, the 
express conditions of those agreements having been complied with 
to the letter, those agreements would be binding upon an indi- 
vidual if made by him. If they would be legally binding upon 
an individual thev must be legally binding upon the state. There 
is no question of agency involved, for the supreme contracting 
power of the government — the legislature — made the contract 
directly within their constitutional powers. The question of 
power being clear there can be no difference between the legal 
results of the acts of an individual and the acts of the state asa 
contracting party. 

‘*But I understand the doubt is raised whether one legislature 
has the power to bind another legislature. I submit that question 
is irrelevant to the question of legal liability. The question is 
not whether one legislature can bind another legislature, but 
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whether any legislature can bind the state. If any legislature can 
bind the state, then the question of the succeeding legislatures is 

- . whether the legislature will pass appropriations to meet 
the existing and established legal liabilities of the state. Neither 
the courts nor anybody can force a legislature to vote an appro- 
priation to meet undisputed liabilities. The history of congress 
and the French spoliation claims is a sufficient illustration of this. 
But it is the business of the legislature as representing the state 
under their oath of office to make appropriations to meet the legal 
liabilities of the state. 

** As it seems to me clear to the point of demonstration that 
there is a legal binding contract here, it may also be worth while 
to point out to the convention that the state has expressly pro- 
vided by statute, R.L., chapter 201, section 2, amended by 1910, 
chapter 645, for a special tribunal and special procedure for the 
establishment of such legal obligations against the state and for 
the certification to the governor of the amount found due with 
legal costs and ‘the governor shall draw his warrant for such 
amount on the treasurer and receiver-general, who shall pay the 
same from any appropriations made for the purpose by the gen- 
eral court.’ There would be no occasion for anybody to go to the 
supreme court of the United States because there would be no 
question of any statute impairing the obligations of the contract 
which would arise. The only question would be one of the inac- 
tion of the legislature in not making an appropriation to meet an 
existing liability. Neither the supreme court of the United 
States nor any other power, except the sense of official responsi- 
bility of the legislature and the force of public opinion, could 
make them vote that. But I venture to say that if Judge Morton’s 
language goes into this amendment no serious argument can be 
made before the Ways and Means Committee of the legislature 
next year to prevent the continuance of the appropriation, and 
that if such an argument is made and listened to the matter could 
be disposed of very promptly by a petition under chapter 201 of 
the Revised Laws. 

** It seems hardly necessary to go into the history and scope of 
chapter 201. It provides for the presentation ‘ of all claims at 
law or in equity against the commonwealth.’ ‘The original statute 
prior to 1887 provided for the presentation of claims * founded on 
contract for the payment of money.’ This was not broad enough 
(see Wesson v. Commonwealth, 144 Mass. 60; Milford v. Com- 
monwealth, 64), and the legislature passed chapter 246 of 1887 
substantially in the present broad language, and in Nash v. Com- 
monwealth, 174 Mass. 335, at 339, the Court said, ‘ The effect of 
the statute is to make the commonwealth answerable down to the 
judgment in its own courts for any just and legal claims against it 

. .« exactly as though it were a private individual.’ "And in 
Murdock Grate Co. »v. Commonwealth, 152 Mass. at 31, it speaks 
of the statute as providing ‘ a convenient tribunal for the determi- 
nation of claims of character which civilized governments have 
always recognized although the satisfaction of thém has been 
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usually sought by direct appeal to the sovereign, or in our system 
of government, through the legislature.’ 

“If an authorized agent of the state like the Metropolitan 
Water or Sewerage Board or some other body had made a con- 
tract like that contained in these resolves within their powers 
there could be no question that the state would be liable. There 
ean be still less question when such a contract is made by the 
only power that could authorize such a subsidiary board to make 
a similar contract — the legislature. (See also Sampson v. Com- 
monwealth, 202 Mass. at 332; Burr v. Massachusetts School for 
Feeble Minded, 197 Mass. 357; McArthur Bros. v. Common- 
wealth, 197 Mass. 137.)” 


Aveust 15, 1917. 

‘‘In Carey Library v. Bliss, 151 Mass. 364, the Court decided 
that the legislature could not authorize the town to change the 
methods of administration of the Carey Library fund provided by 
the will, the terms of which had been accepted by the town, 
because trusts of that will as accepted by the town constituted a 
contract which could not be impaired. 

‘The resolves now in question contain evidence upon their 
face that the specific object of the resolves was to induce bequests 
and gifts ‘from other sources.’ The date specified for the fulfill- 
ment of this condition was placed in the middle of the ten years, 
obviously in order to give time for the campaign and for the pews 
of the act to be spread about and for people to consider and make 
up their minds and arrange things to raise the money. This is 
the only reasonable interpretation of the provision in the act and 
being the only reasonable interpretation the act necessarily bears 
internal evidence of its purpose, that is to give the Institute time 
to communicate the offer of the state to every person who should 
be induced, according to the express intention on the face of the 
act, to give money in reliance upon the promise of the state. 
Obviously also as a practical and necessary circumstance which 
cannot be ignored in the interpretation of any contract this 
money was promised with the practical expectation and intention 
that plans might be made by the institute to carry out its educa- 
tional purposes in reliance upon the promise of the state, plans 
which, of course, they would be warranted in acting upon as soon 
as they felt satisfied that they had complied or would comply 
clearly with the conditions of the resolve. This practical object 
of allowing the Institute to plan to carry out its purpose in reli- 
ance upon the promise is the thing which brings the resolves 
within the constitutional power of the legislature. It is this 
purpose which is so fully within Article 2 of chapter 5 of the 
constitution. This purpose and clear and practical consideration 
and condition necessarily induced by the resolves must be consid- 
ered. It could not be ignored by the Court, for it is the most 
important part of the consideration in the whole business, the 
moving cause of the passage of the resolves. 
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‘* We are dealing with an act of the legislature, the moving 
cause of which was to carry out the purposes of Article 2 of 
chapter 5. ‘That was the real consideration to the state, and the 
way in which this resolve was drawn to cover a ten-year period is 
adapted to carry out that purpose because it is the purpose of the 
condition inserted for the purpose of inducing gifts from other 
sources which form an additional consideration for the promise of 
the state when complied with. 

‘* We have, therefore, a promise by the state based upon the 
double consideration expressed by the language of the resolves as 
a whole that the Institute may circulate the promise of the state 
as an inducement to other people which places the state in the 
position of a guarantor that if other people give upon its induce- 
ment it will carry out its promise, and the second consideration 
that the Institute might plan for the development of its educa- 
tional purpose in reliance upon the promise of the state and of the 
gifts from other persons when the specific condition was complied 
with. Here we have a double-barreled consideration all of which 
has been completed by the strict performance of the condition 
(and without considering yet the question of the scholarships) ; 
you have therefore not only a contract which could be enforced by 
the Institute, but I should think it could also be enforced under 
chapter 201 of the Revised Laws by a representative body of those 
persons who contributed to the fund as a result of the inducement 
deliberately held out by the state. They would have an interest 
in the enforcement of the agreement of the state for the benefit 
of the Institute.” 

AvGust 16, 1917. 

‘**I do not believe that there is a single decision in Massachu- 
setts which can be relied upon as casting serious doubt on the legal 
liability in these cases. If you have heard of any such decision 
referred to by those who express doubt, I should be very glad to 
have an opportunity to examine that decision. I do not attribute 
any particular importance to my opinion, but I do think that this 
question of law can be and should be thrashed out to a practical 
finish by somebody, and I challenge any one to produce a Massa- 
chusetts authority with any facts parallel to the facts in this case 
in which it has been held that there was no liability. 

** As I said yesterday, the case which you put of A agreeing to 
give B ten dollars if C would give B ten dollars is not a parallel 
case. The state would have no constitutional authority to make 
any such appropriation for public money for private purposes. 

‘¢ The individual situation which it does resemble is that A prom- 
ises in writing to give B $100,000 a year for ten years for the pur- 
pose of helping him to carry on his scientific school on condition 
that eighty of the sons, daughters, nephews, nieces, or other rela- 
tives of A shall be given free tuition annually at B’s institution, 
and on the further condition that before the end of the fifth year 
and before the sixth payment becomes due, B shall produce evi- 
dence satisfactory to X that $1,000,000 has been added to B’s 
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school fund by gifts from other sources which could be induced by 
the use of the express written promise of A given for the delib- 
erate purpose of inducing such gifts in order to carry out A’s 
desire that B’s school should be developed and improved because 
he believed it to be a great public benefit, and incidentally wished 
eighty members of his family to receive the benefit of the institu- 
tion. At the end of five years the conditions have been carried 
out to the letter, and in the sixth year A is asked to make his sixth 
payment. 

‘Jt seems to me no more abbreviated, hypothetical statement of 
the facts can be used as a test of liability, and on such a statement 
of facts is there any doubt whatever that a Massachusetts Court 
would require A to make the sixth payment? If there is any such 
doubt in any one’s mind based on any authority, I should like to 
see the authority. Would it not be enforced on the application of 
B, a trustee for educational purposes? Would it not be enforced 
on the application of the other subscribers who relied upon the 
express published promise of A, and thereby expressly contracted 
with him themselves for the benefit of the educational purpose for 
which B was trustee? Their sole object in so contracting with A 
by contributing to the acceptance of A’s offer being to help the 
purposes for which B was trustee, those subscribers, acting through 
a representative number of them, hold their right to enforce A’s 
liability in a fiduciary capacity for the purposes of B’s institution, 
and they can enforce that in the same manner which is described 
on pages 487, 488, in the case of Boyden v. Hill, 198 Mass. 
Whether the proceeding is legal or equitable in its nature is imma- 
terial to the present question. In either case the claim is pre- 
sented by petition under chapter 201.” 


Criticism of the views expressed in the foregoing extracts will 
be welcomed. 


F. W. G. 





A TEST OF HISTORICAL ACCURACY. 


The Secretary has just received from the West Virginia Bar 
Association a copy of Volume 23 of the reports of that organiza- 
tion, containing the proceedings at the annual meeting on July 
5-6, 1917. In this volume there is printed an address delivered 
before that association, entitled ‘*‘ The Power of the Courts to 
Make Law and to Annul Legislation,’”’ by Sherman L. Whipple, 
Esq., of Boston. 

In the course of this address, on pages 94, 95, appears the 
following passage : 


‘¢ Furthermore, it is a fact (apparently little known) that no 
American constitution (except the comparatively recent ones 
of your own state and its sister state, Virginia) gives to the 
court the power to declare legislative enactments unconstitu- 
tional. Every other American constitution, I believe, is 
silent on the subject. The debates upon the Federal Consti- 
tution indicate that the framers of that instrument did not 
intend to grant such power to the Supreme Court, and did 
not suppose they had done so. The exercise of this power 
was a jurisdiction which necessarily had to be assumed by 
some tribunal, and the court, being obviously the natural one 
to perform a duty not provided for in the text of the consti- 
tution, undertook the task. The right of the courts in this 
respect is now settled by long continued acquiescence, but it 
is well to remember in discussing the expediency of the courts 
exercising the power, not only that the authority was origi- 
nally assumed and not originally granted, but that it is a 
power not within the usual scope of judicial jurisdiction.” 


Without undertaking to discuss the general purpose and sub- 
stance of Mr. Whipple’s remarks, the following passages in the 
present constitution of Massachusetts, which have been there ever 
since 1780, are quoted for the purpose of comparison in the iuter- 
est of historical accuracy, because there appears to be a good deal 
of misunderstanding on this point. 

Chapter VI. of that constitution contains the following articles: 


‘* ArTicLE VI. All the laws which have heretofore been 
adopted, used, and approved in the Province, Colony, or 
State of Massachusetts Bay, and usually practised on in the 
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courts of law, shall still remain and be in full force, until 
altered or repealed by the legislature ; such parts only excepted 
as are repugnant to the rights and liberties contained in this 
constitution. 

‘* ArTICLE XI. This form of government shall be enrolled 
on parchment, and deposited in the secretary’s office, and be a 
part of the laws of the land; and printed copies thereof shall 
be prefixed to the book containing the laws of this common- 
wealth, in all future editions of the said laws.” 


The question arises, therefore, whether Mr. Whipple or any one 
else, if they were redrawing the constitution of Massachusetts for 
the purpose of expressing the duty of the courts to apply the test 
of constitutionality to legislation, could express in any clearer Eng- 
lish the constitutional intention to impose a duty upon the courts 
that every individual citizen should have a constitutional right to 
demand that a court in Massachusetts should be constitutionally 
bound to read the constitution before it read a single legislative 
word, and to apply the constitution thus read as a test in the deci- 
sion of his case as a ** part of the laws of the land,” and that this 
express constitutional intention should be made as clear and cir- 
culated as widely as the art of printing and binding could make it, 
by the express injunction to the state government that the consti- 
tution should be ‘ prefixed to the book containing the laws of 
this commonwealth in all future editions of the said laws.” 

As to Mr. Whipple’s suggestion that ** the debates upon the 
Federal Constitution indicate that the framers of that instrument 
did not intend to grant such power to the Supreme Court, and 
did not suppose they had done so,” the question arises whether 
Mr. Whipple has examined and considered carefully the material 
and references contained in the report of 1915 of the committee 
of the New York State Bar Association to consider this subject 
(which was printed as United States Senate Document No. 941, 
on motion of Senator O’Gorman) before making so positive a 
statement as that quoted above. 

There is, to say the least, strong evidence which has been col- 
lected that the men in the Federal Convention not only intended 
to impose this duty upon the Supreme Court of the United States, 
but supposed that they had done so. The conviction has also 
been expressed elsewhere upon a study of contemporary evidence 
in Massachusetts, which has not been generally discussed in this 
connection, — 

‘That the central idea of the American Revolution, and of the 
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establishment of the United States of America and of the Com- 
monwealth of Massachusetts, was the assertion of a body of 
principles and plan of government to be applied directly as law 
against anybody and everybody when occasion should arise, by 
an impartial and independent Court,” and that the men who 
framed the early constitutions ‘‘ were working not merely for a 
government of laws in the abstract, but for a government of 
applied laws,” and that this was generally understood in Massa- 
chusetts and acted upon by the Courts, and recognized by other 
state officers immediately after the adoption of the Constitution of 
Massachusetts in 1780, with the approval of the community. (See 
‘¢ Constitutional History of the Supreme Judicial Court of Massa- 
chusetts,” ‘* Massachusetts Law Quarterly,” II., Chapter 4.) 

Mr. Whipple discusses the subject as though the question arose 
primarily as a question of ** power,” whereas the recorded history 
of the subject in Massachusetts, which is, perhaps, more continuv- 
ous than elsewhere, from the time when Otis argued the writs of 
assistance in 1761, seems to show clearly that the intention of the 
American Revolutionists was primarily to create a duty to apply 
the ** laws of the land.” 

Whatever may be any one’s views of policy in regard to the 
continued existence or extent of this duty in the future it seems 
desirable that there should be a fair understanding of the actual 
facts, let them cut where they may, rather than that we should be 
asked **to remember,” as Mr. Whipple suggests, as historical 
facts, things which careful examination of the evidence seems to 
indicate were not so. The suggestion that they were so has 
appeared from time to time apparently as an echo of some of the 
political thunder of the first decade of the nineteenth century, 
but this reéchoing tradition does not demonstrate its accuracy as 
a matter of fact, particularly as the original thunder subsided in 
the face of other political conditions which appeared to make the 
general recognition of the actual facts expedient. 

Mr. Herbert Croly, in his book entitled **‘ Progressive Democ- 
racy,” refers to this result as follows: 


‘¢ In spite of the embittered vigor with which the Jeffer- 
sonian Democrats protested against what they considered to 
be the usurpation of the Federal courts, they made no 
attempt, after they assumed power, to alter what had already 
become an established practice.” ‘ 

‘¢On the contrary, the subsequent representatives of par- 
tisan Democracy, the inheritors of the Jeffersonian tradition, 
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became the warmest and most unqualified advocates of a 
judicial decision of fundamental political controversies.” 
(Pp. 135, 136.) 


Those members of the bar who heard the address by Henry W. 
Dunn, Esq., in the series of lectures delivered at the Boston City 
Club in 1917, under the auspices of the Bar Association of the 
City of Boston, will remember that he discussed the history of 
this matter in considerable detail and concluded that ‘‘ the evi- 
dence is overwhelming on the side of a general recognition of this 
power and a general acquiescence in it. . . . It was in fact 
no usurpation, but merely the exercise of a power, and the per- 
formance of a duty which practically all the statesmen, lawyers, 
and leaders of opinion of the day had, from the beginning, taken 
it for granted that the court would exercise and perform.” (See 
also Beard, ‘* The Supreme Court and the Constitution,” 126, 127.) 

Mr. Dunn also referred to the views of Jefferson at the time of 
the framing of the Constitution, because years later he was most 
violent in his criticism of the Supreme Court and of the exercise 
of this very power, which he attacked as ‘‘ usurpation.” He was 
in Paris at the time the Constitution was being framed, but he 
received copies of it and correspondence about it and wrote to 
Madison and others in this country commenting upon it, during 
the period when it was before the states for ratification, and in a 
letter to Madison dated March 15, 1789 (Jefferson’s Writings, 
Ford Edition, Vol. V., page 81), he favored a Bill of Rights 
because of ** the legal check which it puts into the hands of the 
judiciary.” 

As is generally known, following the lead of the Massachusetts 
Convention of 1788, the early amendments to the United States 
Constitution were promptly proposed and adopted, after its origi- 
nal ratification, to supply the lack of a Bill of Rights in the 
original instrument referred to by Jefferson. 





A SERIOUS PROBLEM IN REGARD TO ABSENTEE 
VOTING (WITH A NOTE ON THE MOVEMENT 
FOR ALIEN VOTING). 

At the State Election on November 6, 1917, the amendment wag 
adopted which was submitted by the Constitutional Convention 
providing for what was called ‘* absentee voting,” as follows: 

‘¢ The General Court shall have power to provide by law 
for voting by qualified voters of the commonwealth who, at 
the time of an election, are absent from the city or town of 


which they dre inhabitants in the choice of any officer to be 
elected or upon any question submitted at such election.” 


The subject of absentee voting was studied by the Attorney 
General and the Secretary of the Commonwealth as a special 
commission and reported upon favorably in 1916, House Doc. 430, 
The late J. H. Benton prepared a careful monograph on voting in 
the field during the Civil War. The commission, to compile 
information for the Constitutional Convention, prepared a Bulletin, 
No. 23, relating to the subject. 

The amendment passed the convention and also passed the peo- 
ple in a generous spirit of allowing provision to be made for 
retaining the interest, and opportunity to express their interest in 
home affairs, of the thousands of our young men who are pre- 
paring to serve the country in the army and navy at the risk of 
their lives. There was comparatively little discussion of the 
practical working of the details of the measure, either in the con- 
vention or in the press prior to the election. At least so far as 
voting for candidates for office is concerned by our soldiers and 
sailors the amendment seems to be a desirable one wlien all things 
are considered. The amendment was supported, however, not 
merely for the soldiers and sailors, but on behalf of traveling 
salesmen, and traveling railroad employees, and others in similar 
occupations, who are unable to be at home on election day because 
of the nature and duties of their employment, and the Bulletin 
above referred to contains information from other states on this 
point. As to them, while it may still be desirable if some practi- 
cal, workable method of fair voting by mail or otherwise is 
devised, yet the problem is one without the same sentiment and 
feeling which naturally attaches to the question so far as it relates 
to the soldiers and sailors. Its practical character is shown by 
the estimate that 20,000 voters are necessarily absent at every 
state election. See Bulletin 23, above referred to, at page 8. 
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There is, however, another very practical aspect of the amend- 
ment which has hardly been discussed at all in the convention 
itself or in the public press prior to the popular vote. The 
amendment allows the legislature to provide for such absentee 
voting on ‘‘ any question submitted at such election,” as well as 
candidates for office, and the legislative problem of providing for 
this and the practical results likely to follow from such a provision 
call for very serious consideration. 

The question of the initiative and referendum has already been 
submitted by the convention to go on the ballot on November 5, 
1918. If the Constitutional Convention meets again next summer 
and discusses the 170 odd matters upon its calendar which were 
not reached before it adjourned in November, a number of other 
measures, perhaps anywhere from 1 to 25 or more, may appear 
on the state ballot with the initiative and referendum. If the 
initiative and referendum should be adopted we might have any 
varying number of measures upon the ballot, either as proposed 
constitutional amendments or laws, at every annual election 
thereafter. 

Now, whether the initiative and referendum is adopted by the 
people or not next November, the sentiment appears to be grow- 
ing in favor of having the Secretary of the Commonwealth send, 
in advance of the election, by mail, to every registered voter in 
the state a pamphlet of information containing at least the exact 
language of the measure which is to appear upon the ballot, so 
that he may have an opportunity to inform himself and think 
about it whether he takes advantage of it or not, and whether he 
has heard it discussed or not. It is probable that such a pam- 
phiet will be sent out by order of the Constitutional Convention 
containing information in regard to measures recommended by it 
if it meets again next summer and proposes further measures. 
It is of course a notorious fact to-day that upon most questions 
submitted at the polls the voters are not well informed, and many 
of them vote in ignorance or under the influence of catchwords. 

The voters who are at home, however, before and at the time of 
election, at least, have an opportunity of reading information in 
regard to questions in newspapers, when there is any information, or 
of hearing the questions discussed at public meetings or among 
their neighbors. 

Turning now to the absentee voters, particularly the soldiers 
and sailors on duty in the trenches, on the high seas, in the train- 
ing camps, or under some other of the infinite occupations con- 
nected with the war, it may be, of course, that they will spend 
such spare time as they have for relaxation, or for writing to their 
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families, or for sleeping, or resting, in reading, considering, and 
discussing among themselves by the light of exploding shells or 
other modern devices, the pamphlets or the newspaper discussions 
about constitutional amendments or laws which may be submitted 
to the voters from time to time upon the ballot, whether we are 
to have the initiative and referendum or not. I, for one, however, 
do not see many of them doing this, and I think, from our general 
knowledge of men, we may assume that they would say to them- 
selves, ‘* We are doing our bit in our way. Why should we bore 
ourselves and tire ourselves when we get a little time off by read- 
ing about these things? That is the business of the men who stay 
at home.” 

This is not said with the slightest intention of criticism of the 
men in the army and navy. It is simply an appeal to common 
sense as the way in which most of us would probably act ourselves 
under similar circumstances, and, in considering problems of gov- 
ernment for the future in Massachusetts, with the new conditions 
facing us incidental to and growing out of the war, it is essential 
that, while recognizing and appreciating all the public spirit which 
it is desirable to foster and encourage in our young soldiers and 
sailors, we should drop all theoretical cant about the way in which 
men ought to act and face the challenge of facts of the way in 
which we know most men do and will act. 

Taking alone the cases of our soldiers and sailors, and, if we 
have woman suffrage by Federal amendment shortly, also our 
nurses, we shall be faced with the fact that if the right to vote 
upon measures as well as candidates for office is given to thousands 
of absentee voters during the war, some of the most important 
questions that have ever been submitted to the electorate of Massa- 
chusetts may be decided by a small majority of men in the 
trenches or in the camps who have neither heard, nor had any 
reasonable opportunity for hearing, the questions upon which they 
vote discussed, and whose duties are such that they will have had 
no reasonable opportunity of reading about the questions, even if 
some literature or casual newspaper discussion should reach them 
in time for them to read it before voting. 

Is such a result one which should be invited, with our eyes 
open, by legislation in the name of an informed democracy? I 
am not arguing the question. I am stating it in order that others 
may argue it on either side. Bills to bring about this result are 
now before the legislature. 

So far the question relates to soldiers and sailors and nurses. 
As to traveling salesmen or traveling women or railroad employees 
whose work now prevents them from attending the polls on elec- 
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tion day the question is a somewhat different one. If a man is 
at home most of the time prior to an election so that he has an 
opportunity for hearing and reading about questions to be voted 
upon and is merely obliged to be on the road during election day 
or to leave shortly before election day so that he is away at the 
time, he may have as full an opportunity to inform himself as 
those who are not in his situation. But as to those who are contin- 
ually upon the road, particularly during the month or two before 
an election, so that they are so constantly beyond the borders of 
the state or away from the newspapers or other medium through 
which information is circulated in Massachusetts, so that they will 
not, as a practical matter, get any more knowledge or information 
about the questions than our soldiers and sailors will, the situation 
will be the same so far as that point is concerned. 

The grant of power to legislate on this subject having been 
given by the people, upon the suggestion of the Constitutional 
Convention, the really difficult question as to policy and machinery 
in the light of the nature of the questions to be passed upon and 
of the privilege to be exercised by the so-called ‘‘ absentee” 
voters has been left to the legislature, the abuse of which was one 
of the favorite occupations of a considerable number of the 
members of the Constitutional Convention during the summer. 
In performing this responsible duty is it not a serious question for 
the legislature, whether ‘‘ absentee voting” should not be limited 
to candidates for office ? 

As already suggested, it is for the purpose of raising that 
question clearly for discussion rather than of arguing it that this 
note is written. The results of proposed legislation can be 
accepted more philosophically if we are sure that the facts are 
squarely faced beforehand. 

The further question also arises, if the privilege of ‘* absentee ”’ 
voting is extended generally to measures as well as candidates so 
that the likelihood of the decision of important questions by 
small uninformed majorities of absentee voters is increased, does 
a new serious objection arise to the initiative and referendum on 
the ground that it would tend more and more to throw the govern- 
ment of the state upon the most fundamental questions into the 
hands of these majorities of absentee voters? Does not the 
question arise how far it is wise for Massachusetts on the strength 
of sentimental impulses, however generous, to gamble with the 
fundamental laws which are to govern her entire population? 
These questions also are intended to provoke discussion at a time 
when men are thinking of other things. We cannot afford to 
forget that the stage is set for the simultaneous first experiments 
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of Massachusetts in European war, woman suffrage, initiative 
and referendum, absentee voting, municipal trading, and all the 
other things which the Constitutional Convention may suggest in 
future. 

Is it treason to democracy to ask the legislature and the 
people to consider for a moment whether we all know in which 
direction we are likely to be headed when all these experiments 
are tried at once? 

F. W. G. 


Notre ON THE MOVEMENT FOR ALIEN VOTING. 

There is also a movement, referred to by the President in his 
address, to extend the right to aliens who have declared their 
intention of becoming citizens. Three of such proposals are still 
before the Constitutional Convention, one (Convention Doc. 128) 
presented by delegate Harriman of New Bedford, another (Con- 
vention Doc. 286) presented by delegate Morrill of Haverhill, and 
another (Convention Doc. 287) presented by delegate Scigliano of 
Boston. On all these resolutions the committee on suffrage 
reported ** ought not to pass.” The subject was then referred to 
the committee of the whole, where it appears to be still pending 
for further consideration when the convention meets again. 

As the newspapers indicate that the answers of drafted men to 
the recent questionnaire show that about 30 per cent or more of the 
young men registered in Massachusetts are aliens who have not 
become citizens, the collective political power which they might 
be given cannot be ignored, and the fact that the source of such 
power may tempt the efforts of more political leaders in future 
than it does to-day should be remembered. This is not intended 
as a criticism of the young aliens; but until men show sufficient 
information about our government to complete their citizenship it 
does not seem that they should be given the political power of 
voting. The extension of the voting privilege to a large body of 
such men means practically placing the balance of power on con- 
troverted questions in their hands, and it does not seem that that 
balance of power should be in the hands of aliens. 


How much this consideration would weigh in a vigorous popular 
campaign on the issue under the initiative and referendum it is 
impossible to predict. One can only guess one way or another. 
But the problem is worth mentioning in connection with absentee 
voting problems, because it presents somewhat similar aspects, 
complicated by the possibility of some hostile interests. 


F. 





THE PROPOSED BILL RELATIVE TO THE SITTINGS OF 
THE FULL BENCH OF THE SUPREME JUDICIAL 
COURT. 


Five judges of the Supreme Judicial Court traveled to Pittsfield 
for the September sitting of 1917, as required by statute, in order 
to do fifteen minutes’ routine business, and traveled back. Judge 
DeCourcy referred to this fact at the dinner. 

At the annual meeting on December 7, 1917, the following dis- 
cussion took place : 


Mr. E. A. Wuitman: Mr. President, in view of the 
references of Mr. Justice DeCourcy to the visits 
of the Supreme Court to your town, and in view of the 
fact that brother Davenport announces that he has ‘hit 
the trail,” I move that the incoming Executive Committee be 
requested to submit to the legislature a bill giving the justices 
of the Supreme Judicial Court the right to select in their dis- 
cretion the places at which sittings of the full bench shall be 
held. 
Mr. GrinnELL: The situation is that the Association voted 
a year or two ago to present such a bill. That was very vig- 
orously opposed by members of the bar from different coun- 
ties. The legislature, after that bill had been before them a 
year or two, provided that all Essex cases should be heard in 
Boston, on the request of a large number of members of the 
Essex bar, returning by that act to the practice which existed 
back in 1859 or thereabouts. As to the other counties, no 
further action has been taken, but from a number of counties 
men have come to signify their belief in making a similar pro- 
vision. The only question in my mind is as to the action of 
the Association, whether or not it is better for the Association 
to submit to the legislature a general act of that kind which 
might be acceptable in some counties and not in others, or 
whether it is better to proceed gradually by one county after 
another. But I see no objection to putting the bill in and 
then the legislature can do what it pleases and give us the 
whole or part of it. I merely wish to explain the legislative 
facts in the matter. 
Judge SHetpon: I think there migh tbe a misfortune in 
our passing such a vote at this meeting, at which a majority, 
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probably a large majority, of the members present practise 
either in Boston or its immediate neighborhood. I am heartily, 
from my own past experiences, in favor of the passage of 
such a bill. It is simply a question in my mind of the advis- 
ability of passing that resolution at this meeting. Accord- 
ingly, I will move that the matter be referred to the 
Executive Committee for such action as it may see fit to take. 

Mr. Davenport: Mr. President, a suggestion. I think 
perhaps I opposed that bill as long as any one here present, 
but I changed my mind about it a year or two ago. The sug- 
gestion I desire to make is this: If any such measure is 
passed each county ought to have a certain day in a certain 
month when hearings could be had for that county. I have 
this morning been before one of the justices of the Superior 
Court and asked him to order 2, case which was tried in July, 
sent to the Supreme Judicial Court for the January sitting, 
and he informs me that he has been importuned by the Chief 
Justice not to send any cases to the Supreme Court, to let 
them come in their ordinary way. That was new to me. I 
didn’t get the case sent in to the January sitting and the 
result is that that particular case which was tried in July will 
have to go to next September or be submitted on briefs. In 
order to have it submitted on briefs all the counsel will have 
to agree, and you can always gamble that at least one counsel 
will not agree. There ought to be a specific month or months 
assigned for different counties. 

The Presipent: I was on the committee which investi- 
gated that subject a few years ago. One of the opponents 
of the suggestion was Frederick S. Hall of Taunton. The 
other day he talked the matter over with me and he told me 
that be withdrew his objection; he thought he was wrong 
then and thought there should be the change desired. You 
have heard the motion of Judge Sheldon that the matter be 
referred to the Executive Committee for action. 


The motion prevailed. 


Norte. 


In accordance with this vote the matter was considered by the 
Executive Committee at a meeting on January 11, 1918, and it 
was voted to authorize the Secretary to submit the following peti- 
tion and bill on behalf of the Association : 
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PETITION. 

To the Honorable Senate and House of Representatives of the 
Commonwealth of Massachusetts in General Court assembled : 
The undersigned, citizens of Massachusetts, respectfully repre- 
sent that there is need for legislation for more economical] and 
efficient provision for the sittings of the full bench of the Supreme 
Judicial Court in order that the waste of judicial power may be 
avoided which now results from the strict statutory requirements 
that the full bench shall travel to different parts of the state in 
different counties to hold court whether there is any business to 
be done at such sittings or not, and pray for the passage of the 

accompanying bill or other appropriate legislation. 


MASSACHUSETTS BAR ASSOCIATION, 
By Frank W. GRINNELL, 
Secretary. 
By authority of the Executive Committee. 


HOUSE mi ° * . « « « « « Fie 





Bill accompanying the petition of the Massachusetts Bar Association 


relative to the sittings of the Supreme Judicial Court. Joint Judiciary. 


AN ACT 
Relative to the Sittings of the Supreme Judicial Court. 


Section 1. All cases and matters in any county that may be 
required to be heard and determined in the supreme judicial 
court by the full court shall be heard at such times and at such 
places as the court from time to time shall appoint with a view to 
the dispatch of business and the interest of the public. All such 
cases and matters shall be entered as heretofore provided, unless 
the court orders otherwise, and the court may make such rules or 
orders, general or otherwise, for the entry and hearing of such 
eases from time to time as the dispatch of business and the 
interest of the public may require. 


Section 2. This act shall take effect upon its passage. 


The proposal in the foregoing bill has been discussed in one 
form or another for thirty years or more. Recent history in 
regard to the discussion is contained in the report of the Com- 
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mittee on Legislation of this Association for 1914, pages 15 to 21, 
and circular number 1 of the same committee for 1915. It was 
further discussed by Mr. Grabil, the assistant reporter of the 
Supreme Judicial Court, in the February number of this magazine 
for 1916, pages 43 to 48, and the bill as presented to the legisla- 
ture this year is in the form suggested by Mr. Grabil on page 435, 
which seems the simplest form in which it has yet been presented. 


THE PROPOSED BILL RELATIVE TO APPEALS FROM 
THE PROBATE COURTS (WITH EXPLANATORY 
NOTES). 

In his address at the annual dinner Judge DeCourcy called 
upon the bar, and in particular upon the Association, for a closer 
and more effective study of procedure and other matters relating 
to the courts. 

In 1915, during the discussion of various questions relating to 
the courts Mr. J. L. Thorndike prepared a bill relating to 
the Probate Courts as a suggestion for the consideration of the 
bar. The bill is intended to avoid the duplication of trials on 
the facts in Probate cases. Copies of it were printed by Mr. 
Thorndike with explanatory notes and sent to all the Probate 
judges in the state and to a number of members of. the bar for 
criticism, and the bill was revised in the light of suggestions then 
received. It was not, however, brought before the legislature. 

As one response to the appeal of Judge DeCourcy, however, 
this bill has been submitted to the legislature this year for con- 
sideration and the bill has been printed for the convenience of the 
Judiciary Committee and others, with explanatory notes to various 
sections. For the information of the bar this bill with these notes 
is here reprinted in the form in which it is presented to the Com- 
mittee of the Legislature. Section 11 has been redrawn, as shown 
by a note, in view of the Partition Act of 1917. The bill has 
not been presented upon the petition of the Association, but upon 
an individual petition. Suggestions or criticisms will be welcomed 
by the secretary. 


THe Bitt as ANNOTATED. 


[This bill was prepared for presentation to the Legislature in 
January 1915, but, as other important matters relating to the 
courts were to be proposed, it was decided to postpone the intro- 
duction of this bill until another year. | 
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AN ACT 
relating to Appeals from the Probate Courts. 


[The Probate Courts were made courts of superior and general 
jurisdiction by 1891, c. 415, s. 4 (R. L. c. 162, s. 2), and it is 
proposed in this bill to put their decisions on the same footing as 
regards appeals as the decisions of the Superior Court in suits in 
equity, and to simplify some of the proceedings relating to estates 
subject to their jurisdiction. ] 


1. A person who is aggrieved by an order, decree, or denial 
of a Probate Court or of a judge of such court, in any proceeding 
commenced after this act takes effect, may within thirty days after 
the entry thereof appeal from the same to the Supreme Judicial 
Court and such appeal shall be heard and determined by the full 
court, which shall have the like powers and authority in respect 
thereof as upon an appeal in a suit in equity under the general 
equity jurisdiction. 

[See R. L. c. 162, ss. 9, 10, as to present appeals; cf. as to 
equity, R. L. c. 159, ss. 19, 25. R. L. c. 162, 8. 9, has ** order, 
sentence, decree,” &c., as in 1783, c, 46, 8. 4, sentence being the 
name applied to a decree in the ecclesiastical courts (Coote Ecc. 
Pr. 631; Waddilove’s Dig. 296), from which the probate jurisdic- 
tion was derived, but this name is not now in use. } 


2. The appeal shall be pending before the full court as soon 
as it has been filed in the Probate Court and the proper copies of 
papers in the proceeding as specified in section 2) (twenty-one) 
of chapter 157 (one hundred fifty-seven) of the Revised Laws 
shall be prepared by the register and transmitted to the Supreme 
Judicial Court and entered in the docket of the full court. 


[R. L. c. 159, 8. 19; Cobb v. Rice, 128 Mass. 11, 12.] 


3. Upon the appeal the judge by whom the order, decree, or 
denial was made shall report the material facts found by him if 
80 requested by the appellant within four days after the appellant 
has notice of such order, decree, or denial, or otherwise such 
report shall be in the discretion of the judge. 

[R. L. c. 158, s. 23.) 


4. No oral evidence shall be exhibited to the full court upon 
the appeal, but the evidence and all questions relating thereto 
shall be subject to the like provisions as are contained in section 
24 (twenty-four) of chapter 159 (one hundred and fifty-nine) of 
the Revised Laws and section 4 (four) of chapter 716 (seven 
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hundred and sixteen) of the acts of 1913 (nineteen hundred and 
thirteen) relating to suits in equity. 
[R. L. c. 159, 8. 24; 1913, c. 716, 8. 4.] 


5. <A judge of the Probate Court by whom a case or a matter 
is heard for final determination may reserve and report the evi- 
dence and all questions of law therein for the consideration of 
the full court, and thereupon like proceedings shall be had as 
upon appeal. And if, upon making an interlocutory decree or 
order, he is of opinion that it so affects the merits of the con- 
troversy that the matter ought, before further proceedings, to be 
determined by the full court, he may report the question for that 
purpose, and stay all further proceedings except such as are neces- 
sary to preserve the rights of the parties. 

[This corresponds to the power to report in equity (R. L. 


c. 159, ss. 27, 29), which has been settled by decision (Nashua 
& Lowell Rid. Corporation’s Case, 169 Mass. p. 164). ] 


6. Sections 26 (twenty-six) and 28 (twenty-eight) of chapter 
159 (one hundred and fifty-nine) of the Revised Laws shall be 
applicable to appeals in such proceedings as are above mentioned. 


[Limit of revision of interlocutory decrees on final appeals, by 
s. 26. Leave to appeal out of time, by s. 28.] 


7. The Probate Court may in any such proceeding, upon the 
application of a party and in accordance with the practice estab- 
lished by the Supreme Judicial Court in like cases, direct that any 
issues of fact shall be tried by a jury in the Superior Court for the 
same county, or, if there shall not be any regular sitting for such 
trial within three months after such order, or, by consent of the 
parties, in any other county. The form of such issues shall be 
settled in the Probate Court and certified copies of the issues and 
other material papers in the case shall be entered by the applicant 
in the Superior Court forthwith or within such time as the Probate 
Court may direct, but the same may be entered by any other party, 
and, in case the same shall not be so entered, the Probate Court 
may discharge the order for such trialk Upon the motion of any 
party in the Superior Court the issues shall be advanced for a 
speedy trial. 

[The present law as to issues in probate matter on appeal is 
R. L. c. 162, ss. 25, 26, and in equity cases R. L. c. 159, ss. 36- 
38; cf. Land Court cases, 1910, c. 560, 5.6. As to the cases in 
which issues are directed, see Doherty vy. O’Callaghan, 157 Mass. 
90; Fay v. Vanderford, 154 Mass. 498; Davis v. Davis, 123 
Mass. pp. 593-4. ] 
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8. Questions of law arising upon the trial of any such issues 
may be considered and determined by the Supreme Judicial Court 
in the same manner and with the same effect as in actions at law 
tried in the same court. 


9. In the case of any estate of a deceased person which is rep- 
resented insolvent after this act takes effect, if the court, instead 
of appointing commissioners to receive and examine the claims of 
creditors against the estate, receives and examines such claims 
itself, the foregoing provisions of this act shall be applicable to the 
proceedings for the proof of the same and to appeals from the 
allowance or disallowance thereof, exclusively of the provisions of 
sections 11 (eleven) and 16 (sixteen) of chapter 142 (one hundred 
and forty-two) of the Revised Laws, but shall not be applicable to 
such proceedings or appeals in respect of the like claims against 
other estates previously represented insolvent. 


10. No proceeding commenced in a Probate Court after this 
act takes effect shall be subject to any of the provisions of the 
sections next hereinafter specified of chapter 162 (one hundred 
and sixty-two) of the Revised Laws or any amendments thereof 
respectively, namely, sections 8 (eight), 9 (nine), 10 (ten), 
11 (eleven), 13 (thirteen), 14 (fourteen), 18 (eighteen), 19 (nine- 
teen), 25 (twenty-five), 26 (twenty-six), 28 (twenty-eight), or to 
so much of section 7 (seven) of chapter 141 (one hundred and 
forty-one) of the Revised Laws as relates to proceedings upon an 
appeal. 

[These are the provisions giving and regulating the present 
right of appeal. ‘The leave to appeal out of time provided for by 
the above mentioned ss. 13, 14, is provided for by s. 6 of this 
bill, which makes R. L. c. 159, s. 28 applicable in such cases. } 


Il. Section 27 (twenty-seven) of chapter 279 (two hundred 
and seventy-nine) of the general acts of the year 1917 (nineteen 
hundred and seventeen) is repealed. 


[This repeals the section of the Partition Act 1917 providing 
for appeals in partition cases, and it is desirable that all probate 
appeals shall be regulated by the same provisions. The repealed 
section provides only for appeals on account of ‘‘any matter of 
law apparent on the record,” but the matters of law generally do 
not appear on the record (e.g., Hall v. Hall, 152 Mass. 136; 
Lowd vy. Brigham, 154 Mass. 107), and, upon a case stated, infer- 
ences of fact could not be drawn on appeal according to 1913, 
¢. 716, s. 5, because they are matters of fact and not of law 
(Friedman v. Jaffe, 206 Mass. p. 457-458).] 


12. A decree or order of a Probate Court made in proceedings 
commenced after this act takes effect under the provisions of sec- 
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tion 33 (thirty-three) or 37 (thirty-seven) of chapter 153 (one 
hundred and fifty-three) of the Revised Laws shall in case of 
appeal be subject to the like provisions as are contained in section 
17 (seventeen) of chapter 162 (one hundred and sixty-two) of the 
Revised Laws. 

[Substitute for R. L. c. 162, s. 19, (am. 1907, c. 266) which 
with s. 18 is repealed by the above section 10, the decrees and 
orders being subject to appeal under s. 1 of this bill. ] 


13. This act shall take effect on the first day of September 
next after its passage. 


THE BILL FOR A CONCILIATION SESSION OF THE 
MUNICIPAL COURT OF BOSTON. 


Those who have been following the accounts in the reports of 
the Legal Aid Society and of the American Judicature Society, 
and other publications during the past few years of the experi- 
ments which have been successfully tried in Cleveland, Chicago, 
New York, and elsewhere, for the purpose of eliminating delay, 
unnecessary expense, and consequent injustice, particularly in 
dealing with small claims — a field for administration of justice 
under the conditions of modern life in which our existing method 
of procedure has broken down, or rather has proved itself inade- 
quate — will be interested in the following bill drawn and intro- 
duced by Richard W. Hale, Esq., of Boston, with a view to an 
experiment in a special session of the Boston Municipal Court, 
with a preliminary investigation of a case before trial. It has 
often been said of some plans for the elimination of excessive 
procedure in dealing with litigation involving comparatively small 
amounts, that they are unconstitutional. There appears to be 
nothing unconstitutional in any aspect of the provisions of the 
following bill. It is simply another application of the same 
administrative idea that has long been in common use in the sys- 
tem of statutory interrogatories before trial, which in turn was 4 
different form of the old plan of bills for discovery in the Chan- 
eery Courts. It is also directly in line with the administrative 
practice that has long existed in England of referring cases to 
masters or other officials before trial in order that they might 
deal with the interlocutory matters, and by bringing the parties 
and the issues of the case together in advance, eliminate unneces 
sary issues (thus in many cases eliminating the entire case) and 
bring out the issues which are in serious dispute for trial. 


F. W. G. 
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Bill accompanying the petition of Richard W. Hale that provision be made 
for the speedy trial of causes in the municipal court of the city of Boston. 
Joint Judiciary. January 14. 


AN ACT 
To authorize a Special Session of the Municipal Court of the 


City of Boston for Conference of Parties and for Con- 
ciliation. 


Section 1. The municipal court of the city of Boston may by 
rule provide for a special session for the trial of causes which it 
deems suitable to be heard for the purpose of conciliation or 
adjustment and for a partial trial of any cause in such session. 


Section 2. At such partial trial it may by rule be made in 
order to hear the testimony of the plaintiff and the defendant, 
and to propound and answer the interrogatories provided for by 
section sixty-seven of chapter one hundred and seventy-three of 
the Revised Laws. When propounded at such a trial interroga- 
tories may be oral and the answers may be required orally. The 
affidavit provided for by said section shall in such case not be 
necessary. Also to direct the immediate filing of particulars 
under section sixty-eight of chapter one hundred and seventy- 
three, and to default any party who does not file them. Also to 
require or permit offers of proof to be made by both parties. 
The court may require such offers of proof to be supported by 
affidavit. 


Section 3. At such partial trial, it may be determined whether 
either party intends in good faith to prove and has reasonable 
ground to believe that he can prove, any fact the determination 
of which would be necessary for the disposition of the case. 


Section 4. If it appears at such session that judgment may 
as a matter of law be entered for either party, that may be done. 


Section 5. Said court may make such other rules as the 
court shall deem expedient for the object of securing speedy 
justice in such session without unreasonable expense. 


Section 6. In any case which by rule or order is placed upon 
the list for such session costs may be taxed against either party, 
or for neither, or divided as the court shall in its discretion deem 
proper. 





STATISTICS RELATIVE TO THE POPULATION, VOLUME OF 
BUSINESS, AND SALARIES OF JUSTICES, CLERKS, AND ASs- 
SISTANT CLERKS IN THE JUDICIAL DISTRICTS OF THE 
SEVERAL DISTRICT, POLICE, AND MUNICIPAL COURTS OF 
MASSACHUSETTS. 

JanuaRy 1, 1918.* 


Prior to 1904 the salaries were determined by a multitude of special acts. 
In 1904 a Joint Special Committee of the General Court reported (1904, 
House Doc. 175) a uniform salary plan, based upon the population of the sey- 
eral judicial districts. Such a plan, while better than one based wholly upon 
a fluctuating and possibly artificial volume of business —a fee system in 
another form —is nevertheless unfair to courts in congested cities, which 
produce much more criminal business per capita, if not more civil business, 
than rural or residential districts. The plan reported was adopted with some 
changes. 

The committee in 1904 made a conscientious attemptto collect statistics as 
to the business of different courts, but at that time no method of comparing 
the entire business of different courts had been devised. ©ur lack of 
judicial statistics in Massachusetts has prevented the various legislatures from 
1904 to the present time from obtaining a comprehensive view of the busi- 
ness of these courts; and, consequently, some of the numerous special acts 
since 1904 that have modified the population plan have increased salaries in 
particular courts without any similar increase in other courts having a greater 
volume of business and about the same population. 

By St. 1910, c. 501 (see also St. 1909, c. 357), provision was made for the 
automatic readjustment of salaries, on the basis of population, after each 
National and State census. That statute does not apply to the increases of 
population made by St. 1917, c. 302, which apparently was ineffective in 
changing the classes of the courts to which certain towns were annexed. 
Since St. 1917, c. 302, every city and town in the Commonwealth, except 
Nantucket, is within a judicial district. 

The schedule provided by St. 1904, ec. 453, 454, as amended by St. 1912, 
c. 604, and St. 1917, c. 340, is as follows: 

Municipal Court of the City of Boston (as raised by St. 1912, c. 649 and 
again by St. 1917, c. 262): Chief Justice, $6,500. Eight associate justices, 
$6,000. Two clerks, $4,000. (All the foregoing raised $500 in 1912, and 
the Chief Justice and associate justices raised $1,000 more in 1917.) Assist- 
ant clerks, civil (St. 1913, c. 726; St. 1916, ec. 69), Ist, $2,700; 2d, $2 200; 
3d. 4th, $2,000; 5th, 6th, 7th, $1,700. Assistant clerks, criminal (St. 1913, 
c. 736; St. 1914, c. 666), lst, $2,700; 2d, 3d, $2,200; 4th, $2,000; 5th, 6th, 
$1,700; 7th, $1,600. 

Boston Juvenile Court (created by St. 1906, c. 489, and salaries therein 
fixed): Justice, $3,000. Clerk, $1,500. 


* Compiled by Henry T. Lummus, Esq., of Lynn, and published here in order that there 
may be a permanent record for the use of future legislators and other students of our 
judicial system. A new classification of courts and standardization of salaries have been 
reported to the General Court for 1918 by the Executive Council, acting under the authority 
of a legislative order of 1916, See 1916 Resolves, No. 94. 
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The other courts are classified as follows: 








Salary of 
Salary of y 
Salary of | Clerk prior Clerk on Salary of 


- acceptance 
Justice. to St. 017, of St. 1917, | Asst. Clerk. 


c. 340.” | 


Population. 





125,000 or more. | $4,000 | $2,400 $3,000 
100,000 to 125,000 | 3,500 | 2,100 2,625 
75,000 to 100,000 3,000 1,800 2,250 


60,000 to 75,000 2,750 | 1,650 2,062 


50,000 to 60,000 2,500 1,500 1,875 | Below Class D, 

j no salary 
30,000 to 50,000 2,000 | 1,200 1,500 for assistant 
clerk. See 
20,000 to 30,000 1,800 | 900 1,350 R.L., c. 160, 
§ 11; St. 1904, 
10,000 to 20,000 1,500 | 25 c. 453; St. 

1909, c. 357. 





mewswsnmop ow Pp 


Less than 10,000 900 


I 
J ....| Dukes County only. 


It will be noticed that in general, until changed by St. 1917, c. 340, the 
salary of an assistant clerk is two-thirds that of the clerk, and the salary of 
the clerk is three-fifths that of the justice. The salary of the clerk, by St. 
1917, c. 340, was made three-fourths that of the justice; but that statute has 
not gone into effect generally, because of the failure of several boards of 
county commissioners to accept it. 

In 1904, when the courts were classified and the salaries were fixed, the 
salary of an associate justice of the Supreme Judicial Court was $8,000 
(now $10,000), the salary of an associate justice of the Superior Court was 
$6,500 (now $8,000), the salary of the judge of the Land Court was $4,500 
(now $8,000), and the salary of an associate justice of the Municipal Court 
of the City of Boston was $4,500 (now $6,000). 

The first column of the following statistics gives the name of the court, its 
class, and any effective special acts relative to it. The courts are arranged 
in order of population. 

The second column gives the judicial district, and its population according 
to the census of 1915. 

The third column gives the total number of civil writs entered, for the 
several calendar years 1911, 1912, 1913, 1914, and 1915, and the average per 
year. The six rows of figures shown represent the foregoing, in the order 
named. 

The fourth column gives the total number of poor debtor and equitable pro- 
cess matters begun, for the several calendar years 1911, 1912, 1913, 1914, 
and 1915. and the average per year, thus comprising six rows of figures. 

The fifth column gives the total number of criminal cases begun, for the 
several years ending Sept. 30 in 1912, 1913, 1914, 1915, and 1916, and the 
average per year, thus comprising six rows of figures. 

The sizth column gives the total number of criminal cases begun, other 
than cases of drunkenness, for the several years ending Sept. 30 in 1912, 
1913, 1914, 1915, and 1916, and the average per year, thus comprising six 
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rows of figures. Since the cases of drunkenness take the least time for dis- 
position in court, and the number of them fluctuates from year to year, more 
than other cases, statistics as to non-drunkenness cases were thought to be of 
value. 

The seventh column gives the total number of delinquent children cases 
under St. 1906, c. 413, which are technically non-criminal, begun for the 
several years ending Sept. 30 in 1912, 1913, 1914, 1915, and 1916, and the 
average per year, thus comprising six rows of figures. 

While the foregoing statistics do not exhaust the business of the lower 
courts, they include the principal items and furnish an adequate basis for 
comparison. 

The etghth and last column gives the average annual volume of business 
of the court, expressed for purposes of comparison in units of business, 
allowing five units for civil writs, one unit for drunkenness cases, and two 
units for other criminal cases, delinquent children cases, aud su) plementary 
proceedings after judgment. This method of computation is approved by 
justices and clerks who were consulted, as representing with ppeeene 
justice the labor involved to justices and clerks. 


| _ 
| | Criminal ; 
{ Civil | Poor ; Criminal — | —_ 
Court. Population, 1915. Writs Debtor, | Cases then | Childe | 
| Entered. etc. Begun. 2 apes! 
ness. | Unite 


| 
| 

| | Drunken-| Cases. 
| 


1 
| 
Municipal Court of | Salaries not based 14,780 2474 | 45, 467} 11, 482 No such 
City of Boston. | on population in 15,005} 2571 51,793} 57| juris. 
| this court. 14,005 2659 | 53,247 3,515, diction, |145,281 
(Salaries established | 15,173 2611 | 53,016 Third I 
by specia! provi- 16,077 2778 54,952 ot E 
sions of statute.) | Av. 15,008) Av. 2619 . 51, '695| Av. 13,258 on 
—— = = 7 — | 


| | | (Class 
Boston Juvenile | Salaries not based | No civil | No civil 1056 |Nodrunk-| Included | 

Court. on population in| juris-| juris-| 7 enness| in crim-| 

| this court. diction.| diction. 2 cases, inalcol-| 

(Bpecial act. Jus- | 967 there-;| umn. 

tice $3000, Clerk | | 525 fore this 

$1500. St. 1906, 7. 96S column} 

c. 489.) same as 
preced- 
ing. 





Central District! Worcester, 162,697 5 } 7345 2329 
Court of Worces-| Millbury, 5,295 518 8488 | 2812 
ter. Sutton, 545 35 8488 2926 

Auburn, ; 29 3 8732 $027 

(Clase A, exeept | Leicester, 3,322 | 3 5 9915 2915 
Justice $4500. St.) Paxton, 471 |Av.1712 | Av. 123 |Av.8594 (Av.2800 
1914, c. 686. See | W. Boylston, 1,3 
St. 1917, ¢. 340.) Holden, ‘ 

Shrewsbury, 
Rutland, 
| Barre, 

Oakham, 
Princeton, 800 | 





191,219 | 





Court. 


Municipal Court of | 
the Roxbury Dis- 
trict. 


| 
! 
| 
| Civil 

Write 
| Entered. | 


Poor 


etc. 


| Population, 1915. 
| 


Roxbury 
district, 152,860 


(Class A. But see | 


Jus- 


jal act. 
ay Clerk 


tice $4500, 


St. 1917, 


Bee St./ 


1917, c. 340.) 


First District Court 
of Eastern Middle- 
sex. 


(Class A.) 


Second District | 


Court of Bristol. 


(Class A, 
Justice $4500. St. 
1915, c. 286, 
8t. 1917, c. 340.) 


Third District Court 


of Eastern Mid- 
dlesex. 


(Class A.) 


Police Court of 
Springfield. 


Class B.) 


Police Court of | 
Lowell, 


(Class A.) 


except | 


See | 


Malden, 
Everett, 
Medford, 
Melrose, 
Wakefield, 


48,907 

37,718 
30,509 | 
16,880 | 
12,781 

—— |Av. 
146,795 | 


Fall River, 
Somerset, 
Swansea, 

Freetown, 


124 791 | 


1 "363 
132,389 | Av. 81: 
| (R.L., c. 160, § 2.) 


Cambridge, 108,822 
| Arlington, 14,889 
| Belmont, 8,081 
131,792 


| Av.12 


1082 
1211 
1183 


Springfield, 102,971 

West 

Springtield, 11,339 

Agawam, 4,555 

| Long 
meadow, 

| East Long- 
meadow, 

| Hampden, 

Ludlow, 


1,782 


1,939 


Lowell, 

| Tewksbury, 
| Billerica, 
| Dracut, 
| Che ‘Imaford, 
Dunstable, 
| Tynge- 
borough, 


eo 
9265 
346 
4,022 
5,182 


362 
967 


| 
127,022 


Debtor, | 


| Criminal | 
| 


| Criminal; Cases 


Cases 


Begun. | Drunken.| 


7763 
8655 
9173 
8725 

11,486 


| Av. 9160 


2303 
2412 
2408 
2497 
2638 
Av. 2452 


1056 
1212 
1134 
1166 
1182 
- 1150 


3890 
3602 
3846 
2460 
2529 


| Av. $265 


3697 
4131 
4168 


1820 
2187 
2416 
4045 2490 
3920 2144 
Av.3992 | Av. 2211 


367 
4017 
3981 
3342 
3067 


Av.3615 


4622 
5326 
5109 
4886 
5209 | 

| Av. 5048 


1262 
1506 
1628 
1633 
1673 
|Av.1540 


Delin- 
quent 


| Children 


Cases. 





| 18,708 





| 
Criminal 
Cases | Delin- 
Other | quent 
than | Children | 
Drunken-| Cases. 


ness. | 
| 


Civil Poor | Criminal 
Population, 1915. Writs Debtor, Cases 
Entered. etc. | Begun. 


Third District Court New Bed- | i | g 57 1109 
of Bristol. ford, 109,568 | 34S 383 1312 
Fairhaven, 6,277 555 é 1570 

(Class A. Acushnet, . 3 : 96 1707 
Dartmouth, 5,: | 2 - : 1541 

Westport, ‘ 7. 705 ° y. 3756 y. 1448 


126,824 
(R. L., ¢. 160, § 2.) 


District Court of | Lynn, 95,808 1296 { 2190 
Southern Essex. | Swampscott, 7,345 1339 2019 
Saugus, 10,226 1528 3: 2157 
(Clase B.) Marblehead, 7,606 | 1576 31: | 2301 
Nahant, 1,387 1481 34! 1953 
——- | Av. 1444 y. Av. vy. 2124 

122,367 


Municipal Court of | Dorchester 
the Dorchester district, 120,845 
District. 


(Class B.) 


District Court Lawrence, 
Lawrence. Andover, 
North An- 
(Class B.) dover, 5,956 
Methuen, 14,007 
— | Av. 
118,200 | 


Police Court Somerville, 86,854 | 1159 
Somerville. | 1284 
1345 
(Claas C.) 1388 
1354 
7. 1306 


Distriet Court Randolph, 4,734 | 2077 
East Norfolk. Braintree, 9,343 
Cohasset, 2,800 | 
(Class C.) Weymouth, 13,969 | 
Quincy, 40,674 | 
| Holbrook, 2,948 | Av. 
Milton, 8,600 


$3,068 | 
| 


First District Court | Salem, 37,200 | 828 120 2460 
of Essex. ey, 22,959 | 917 145 2130 
Yanvers, ‘11,177 942 | 166 2315 
(Class C.) | Hamilton, 1,879 856 141 2872 
| Middleton, 308 910 113 2223 
| Topsfield, 1,173 | Av. 891 | Av. 137 |Av.2300 

| Wenham, 1,068 

Manchester, 2,945 | 





Criminal | 
| | Average 
Civil Poor | Criminal] §ases | Delin- |‘anoual 
Court. Population, 1915. Writs Debtor, | Cases than | ontidren Busi- 
Entered.| etc. Begun. | ness in 


Drunken-| Cases. | Unite. 


ness. 


Municipal Court of | West Roxbury 23 | 875 
West Roxbury district, 79,287 § 36 1399 
District. BS | y 1588 


1692 
Av. 1558 


Rast Boston District | East Boston 
Court. | district, 78,438 


(Class C, with 2d 
Asst. clerk, 31000, 
St. 1917, e. 154.) 


— | 


Police Court of | Brockton, 62,288 
Brockton. Bridgewater, 9,381 | 
East Bridge- | 
(Class C.) water, 3,689 | 
} West Bridge- } 
} water, 2,741 | 


78,099 | 


Municipal Court of | South Boston | 
South Boston Dis. district, 72,866 
trict. } | 


(Class D. But see | 
special act. Jus- | Av. 86 7487 =| Av. 2566 
tice $3200, Clerk | | | 
$2000, Asst. clerk | } 
$1500. St. 1916, | 
c. 261. See St. | 
1917, c. 340.) 


Police Court of Chel-| Chelsea, 43,426 | : j 1563 

sea. Revere, 25,178 | | q 1296 

| y 5 | 3 1382 

(Special act. Justice | 68,604 3257 | 1722 

», Clerk $1800. | ¢ 7 | 1968 

Bt. 1914, ¢. 547. | Av. y. 53 4 2 |Av.1581 
See St. 1917, c. | 

340.) | 





} | 
Police Court of Holy-| Holyoke, 60,816 | 1804 
oke. | 3 2049 
| 1631 
(Class D.) | ‘ | 1835 
‘ | 1484 
-1761 


District Court of | All the coun- 233 ¢ 892 | 
Hampshire. | ty except 226 1115 | 
| Ware, En- | 270 5 1102 | 
(Class E.) field, Green- 278 1140 | 
| wich, and | 283 ‘ 1137 | 5 | 56 
| Prescott, 58,672 Av. 258 . Av.1077 | Av. 467 | Av. 37 





Central 
Court of Northern 
Essex. 


(Class E, with Asst. 
clerk, Bt. 1917, c. 
252.) 


District Court of 


Central Berkshire. 


(Class F.) 


First District Court 
of Bristol. 


(Class E.) 


Second District 
Court of Eastern 
Middlesex. 


(Special act, placed 
in Class St. 


1917, ¢. 319.) 


Fourth District 
Court of Eastern 
Middlesex. 


(Class F.) 


Police Court 
Fitchburg. 


(Class F.) 


aaa 
District 


| Seekonk, 


| Burlington, 
| Wilmington, 2,330 


| Reading, 


of | Fitchburg, 
| Ashburn 


| Lunenburg, 


Population, 1915. 


| 
| 


Haverhill, 49,450 | 
Groveland, 2,377 
Georgetow n, 2,058 | 

Boxford, 714 | 

| West New- 

bury, 1,529 | 

56,128 | 

(St. 1912, c. 563, St. 

1917, c. 3v2.) 

} 
39,607 
514 


Pittsfield, 
Hancock, 
Lanes- 
borough, | 
Peru, 95 | 
Hinsdale, 1.387 
Dalton, 3,858 
Washington, 
Richmond, 


| Lenox, 


Becket, 
51,574 | | 


(St. 1917, c. 302.) 


Taunton, 
Rehoboth, 
Berkley, 
Dighton, 


36,161 | 
2,228 | 
985 

9 


5, 5,064 | 
1,810 | 


Easton, 
Raynham, 


51,514 
Watertown, 16, 518 5 


Weston, 
Waltham, 


2,542 


30,154 


49,011 


Woburn, 
Winchester, 


16,410 
10,005 

751 
Stoneham, 7,489 
6,805 
North 


Reading, 1,292 


39,656 


ham, 2,059 


1,610 | 


43,325 | 


Civil 
Writs 


Entered. 


Av, 525 


295 
311 
385 
420 
375 
Av. 357 


274 
264 
265 
268 
331 


| Av. 280 


999 
222 
365 
356 

72 


466 
Av.376 


Av. 337 


259 
325 
254 
Av. 281 


Poor 


Debtor, 


etc, 


5 
Av. 6 


Criminal | 
Cases 
Begun. 


1695 
1697 
1798 
1851 
1870 
lav. 1782 





| Criminal 

Cases 

Other 

than 

| Drunken- 
ness. 


| Delin- “Aven, 
| quent | Annual 
Children | Busi. 
Cases. | Tone 


Av. 75 





173 


| Criminal | 
| Civil | Poor | Criminal} Cases. | Delin. 
| Population, 1915. | Writs | Debtor, | Cases | | onild 
| Entered. | ares 


Drunken-| Cases. 


etc. | Begun. | 
| | 


Police Court of | Newton, 43,113 | 
Newton. | | 


(Class F.) 
ion 540 


District Court of| Dedham, 11,043 | 968 | 644 
Northern Norfolk. | Dover, 9 537 
| Norwood, 556 
Class F. | Westw ood, 588 
¢ ) | Medfield, 832 | 498 
Needham,  6,542| Av. 239 | Av. 35 | Av. 67 | Av. 565 

| Wellesley, 6,439 | 


| 





District Court of All the coun- 
Franklin. ty except 
| Orange, Er- 
ving, War- 
wick, Wen- 8904 | 
dell, and . 2 ’ | Av. 391 
NewSalem , 40,219 


Municipal Court of | Charlestown 4 4689 1153 
Charlestown Dis- district, 39,601 } 4418 1258 
trict. 50 | 2 5196 1396 

5744 1670 

(Special act. Jus- 7 14 6460 1776 
tice $3200, Clerk ° | y. 24 |Av.5301 |Av.1451 
$1800, Asst. clerk | 
$1400, 2d Asst. 
clerk $1200. St. 
1912, ¢, 672; St. 
1916, c. 195; St. 
1917, c. 330. Bee 
St. 1917, c. 340.) 


First District Court | Sturbridge, 1,618 
of Southern | Sonthbridge, 14,217 
Worcester. Chariton, 2,213 

Iudley, 4,373 

(Class F.) Oxford, 3,476 | 

Webster, 12,565 


38,462 


Second District | Abington, | 
Court of Plym-| Whitman, y : 6 | 1155 | 656 
outh. Reek land, 7,07 226 | 1383 644 

| Hingham, 206 é | 1179 642 

(Class F.) | Hull, *4 1294 | 718 

Hanover, 2,666 | Av.221 | Av.43 /|Av.1249 | Av. 636 
| Scituate, | j 
Norwell, | | 
| Hanson, | | | 
| | | | 
| | | 











Court. 


Fourth District 
Court of Bristol. 


(Clase F.) 


First District Court 
of Northern 
Worcester. 


(Class F.) 


Municipal Court of 
Brighton District. 


(Class F.) 


Municipal Court of 
Brookline. 


(Special act. Jus- 
tice $2300, Clerk 
$1380. St. 1914, 
ec. 509. See St. 
1917, c. 340.) 


District Court of 
Eastern Essex. 


(Class F.) 


Police Court of 
Chicopee. 


(Class F.) 


First District Court 
of Southern Mid- 
dlesex. 


(Class G.) 


Population, 1915. 


Attleboro, 18,480 
North 
Attleboro, 
| Mansfield, 
| Norton, 


9,398 | 
5,772 ! 


2,587 


36,237 


Athol, 
Petersham, 
Phillipston, 
Royalston, 
Templeton, 
Gardner, 
Hubbard- 
ston, 


9,783 
727 
390 
862 

4,081 

16,376 


1,084 
Dana, 712 
West- 

minster, 1,594 


Brighton 


District, 34,782 


Brookline, 33,490 


Gloucester, 
Rock port, 
Essex, 


| Chicopee, 


30,138 


| Ashland, 
| Framing- 
} ham, 
| Holliston, 

| Sherborn, 
Sudbury, 

| Wayland, 
Hopkinton, 
| 


28,063 


Civil 
Writs 


Entered. 


141 
154 
180 
192 
Av. 159 





| 
} 
Poor | 
Debtor, 
etc. 


Cases 


598 
656 
734 
786 
749 
y. 705 


Criminal 


Begun. 


—.. 


Criminal 
Cases 
Other 

than 

Drunken. 
ness. 


Delin- re; 
quent Doual 

Children | Busi. 
Cases, | 2eesin 

Units, 


309 
380 
361 
383 
312 
Av. 349 








| Criminal 
} 
} 
| 





} . — 
Civil Poor | Criminal pe — Annual 
Population, 1915. Writs Debtor, Cases | ran | Children | Busi- 
Entered. etc. Begun. |Druvken-| Cases. ness 
} ness. 
, | 
" } 
District Court of | Bellingham, 58 } 246 
Western Norfolk. | Foxborough, ¢ 26 33 | a3 ij 254 
| Franklin, 5 “ 288 
f G.) Medway 2,8 5 j 374 
C= Millis, 2 | , 25 301 
Norfolk, 9268 ~22 | ° } . 293 
Walpole, 5 | 
Wrentham, 
Plainville, 


District Court of | Acton, 
Central Middlesex.| Bedford, 1,365 

Carlisle, 490 

(Class G.) Concord, 6,681 
Lincoln, 1,310 | 
Maynard, 6,770 
Stow, 1,127 | 
Lexington, 5,538 


25,432 


District Court of | Westfield, 18,411 | 228 918 
Western Hampden.| Chester, 1,344 | 270 | 1150 
| Granville, 7 233 y | 10:7 
(Class G, except | Southwick, 180 | 1058 
Justice $2000, St. | Russell, % 204 948 
1917, c. 333. See! Blandford, Av. 223 | q | Av. 1028 
St. 1917, ¢. 340.) | Tolland, 199 | | 
| Montgomery, 


| | | 


Districts Court of | North | | 905 
Northern Berk- | Adame, 22,035 | | 854 
shire. | Clarksburg, 1,114 | } 997 

| Florida, 427 | 1015 

(Class G.) Ms 


| 
| | 72 
23,576 | Av. 949 
_ 


Second District | Blackstone, 6 | 363 
Court of Southern | Millville, 5 | 292 
Worcester. Uxbridge, 2 f Q 346 

Douglas, y 5 1 301 

(Class G.) 7 2 | 333 

Av.5 | Av. 327 


Police Court of | Marlboro, 
Marlboro. | Hudson, 

(Class H, except | 22,008 | 
Clerk $900. St. | 
1913, c. 483. See | | 
8t. 1917, c. 340.) 


Third District Court | Plymouth, 12,926 | 

of Plymouth. Kingston, 2,580 | 

Plympton, 599 | 

(Class G.) | Pembroke, 1,337 | 
Duxbury, 1,921 

| Marshfield, 1,725 | 

| Halifax, 638 | 

| | 

21,726 | 








| Criminal | 
Cases | Delin. | Average 
Other quent | Annual 
than | Children! Busi- 
Drunken-| Cases. ate 
nese. 


Civil | Poor | Criminal 
Population, 1915. Writs Debtor, Cases 
Entered. ete. Begun. 


Police Court of | Newbury- 110 
Newburyport. | port, 15,311 | 108 
| Newbury, 1,590 114 
(Class H.) | Rowley, 1,481 110 
| Salisbury, 1,717 163 
' West New- Av. 121 

| bury, 1,529 


| 21,628 
|(St. 1917, e. 302.) 


Fourth District | Middle- 
Court of. Plym.- | borough, 8, 
outh. Wareham, 5 
| Lakeville, 
(Class H.) | Marion, 
| Mattapoisett, 
Rochester, 
Carver, 


Second District! Clinton, 13,192 § 0 
Court of Eastern | Berlin, 865 | 0 
Worcester. | Bolton, 768 | . 0 
Boylston, 783 5f 0 
(Class G.) Harvard, 1,104 1 0 | 
| Lancaster, 2,585 f R Av.0 | Av. 
| Sterling, 1,403 | | } 


20,700 | 


District Court of | Spencer, 5,994 | 
Western Worces-| Brookfield, 2,059 
ter. North 
Brookfield, 2,947 
(Class H.) West 40 
Brookfield, 1,288 | Av. 35 
| Warren, 4,268 
| Hardwick, 3,596 | 
New Brain- | 
tree, 453 


20,605 


District Court of | Peabody, 18,625 
Peabody. | Lynnfield, 1,112 | 


(Class H.) ,737 | 


Third District)! Milford, 13,684 | 

Jourt of Southern | Mendon, 933 | 

Worcester. Upton, 2,036 | 

Hopedale, 2,663 | 

(Class H.) | | 
19,316 | Av.7 


District Court of | Palmer, 9,468 
Eastern Hamp- | Brimfield, 934 | 23 0 476 
den. Monson, 5,004 R 491 

| Holland, 159 2 | 555 

(Class H.) Wales, 337 | 377 

Wilbraham, 2,521 * | Av. 473 


18,423 | 
| 








Criminal | 

Cases Delin- —_ 
Other quent 

than Children | 


Population, 1915. Writs | Debtor, Cases | 
| Drunken | Cases. 
| 


| Entered.| ete. Begun. 
| 


152 
| : 186 
169 
185 
180 
-174 


| 
District Court of | Leominster, 17,646 
Leominster. | 


! 
Civil Poor | Criminal 
ase 


(Class H.) 


First District Court | Ayer, 
of Northern Mid- | Groton, 
dlesex. Pepperell, 
| Townsend, 
Ashby, 
| Shirley, 
Westford, 
| Littleton, 


District Court of Stoughton, - 264 
Southern Norfolk. | Canton, 3 | D 328 
Avon, 34 | ‘ 325 

(Class H.) Sharon, 2,468 | 2° 376 
26 324 


17,237 | Av. .13 | Av. 335 


| 
| 
| 
First District Court South. 158 
of Eastern! borough, 1,898 { 191 
Worcester. Weat- 6 203 
borough, 5,925 | 37 187 
(Clase H.) Grafton, 6,250 | 142 
North- ‘ " Av. 176 
borough, 1,797 | 








Fourth District} 
Court of Berk-| 
shire. 


Adams, 13,218 | 570 321 
Cheshire, 1,535 6 622 343 
Savoy, 524 | 641 404 
Windsor, 375 52 | 522 383 

485 | 318 
| Av. 568 | Av. 354 








j 
15,870 | 
| 
| 
} 
| 
| 
| 


First District Court | Barnstable, Q 

of Barnstable. Bourne, 2,673 138 | 
Yarmouth, f 150 

(Class H, except | Sandwich, 500 | 217 | 

Clerk $900. St.| Falmouth, 3,917 | 335 | 

1917, ec. 102,340.) | Mashpee, 26: | Av. 197 | Av. 


} 
Second District! Province- 
Court of Barn- town, 4,295 | } 
stable. | Truro, 663 | 
| Wellfleet, 936 K 
(Class H, except | Eastham, 545 | 
Clerk $900. 8t. | Orleans, 1,166 | 
1917, co. 124, 340.) | Brewster, 783 
| Chatham, } 
Harwich, 
Dennis, 


| 
} | } 
14,056 | 








District Court 
Southern’ Berk. 
shire. 


(Class H.) 


Second District 
Court of Essex. 


(Class H.) 


Police Court of Lee. 


(Special act. Placed 
in Class H. St. 
1905, c. 443.) 


District 
Natick. 


Court 


(Class H.) 


District 
Eastern 
shire. 


Court of 
Hamp- 


(Class H.) 


District Court of 
Eastern Franklin. 


(Class I, except Jus- 
tice $1200. S&t. 
1lvl7, c. 203. See 
St. 1917, c. 340.) 


Third District Court 
of Essex. 


(Class I, except Jus- 
tice $1200. St. 
1917, c. 328. See 
St. 1917, c. 340.) 


of | 


| Mt. Wash- 


{ 


| Egremont, 


| Monterey, 


| Sandisfield, 


Poor | Ctiminal 
Debtor, | Cases 
etc. | Begun. 

| 

! 


Civil 
Writs 
| Entered. 


Population, 1915. 


Sheffield, 

Great Bar- 
rington, 6,627 

599 | 


1,862 | 


Alford, 271 


ington, 95 
358 
New Marl- | 
boro, 1,030 
564 
West Stock- 
bridge, 1,277 | 


12,683 


(St. 1917, ¢. 302.) 


Amesbury, 
Merrimac, 
Salisbury, 


8,543 
2,101 | 
1,717 


(St. 1917, c. 302. 


Lee, 4,481 | 
Lenox, 3,242 
Becket, 973 
Stockbridge, 1,901 
Tyringham, 327 
Otis, 

Sandisfield, 


42 | Av. 321 
564 | 


11,930 


(St. 1917, c. 302.) 


Natick, 11,119 


| 
| 


} 
Ware, 9,346 | 
Enfield, 
Greenwich, 
Prescott, 


205 
230 
201 
228 
238 


2°) 


426 


Av. 


Orange, 
Erving, 
Warwick, 
Wendell, 
New Salem, 


— 


625 


at ed et 


8,037 


Ipswich, 


wwwnwar 


| Av. 269 


| Criminal | 

| Cases | Delin- 
Other | quent 
than | Children | 

| Drunken-| Cases. 

ness. 


Av. 166 


162 
| Av. 203 


| 
} 
| 
} 
| 
| 
| 


Av. 96 


nore Or oF 


| Av. 138 





der Criminal 
Average 
Cases Delin- 
. i Poor Criminal Other quent Annual 
Population, 1915. Debtor, Cases Busi- 


| B 
omer | ete. Begun. than “Cases. | 268 ag 
| 


Drunken- 
ness. 


| 
} 
| 
| 
| 


District Court of | Winchendon, 5,908 
Winchendon. 


(Clase I.) 








District Court of | Oak Bluffs, 1,245 
Dukes County. Edgartown, 1,276 
| Tisbury, 1,324 
(Clase J.) Weat Tisbury, ‘4a 
Chilmark, 
| Gay Head, 17 78 
| Gosnold, 155 | 


4,904 


Police Court of | Williams. 
Williamstown. town, 3,981 | 
New Ash- | 
ial act. Jus- ford, 92} 
a $1200, Clerk chaser 
$720. St. 1913, c. 4,073 | 
414. See St. 1917, | 
¢. 340.) | 


The report of the Executive Council (1918, House Doc. 1175) recommends 

a new schedule as follows: 

Municipal Court of the City of Boston: Chief Justice, $6,500. Eight Associate Justices 
$6,000. Two clerks, $4,200. Assistant clerks, civil and criminal: 1st, $2,940; 2d, 3d 
4th, $2,520; 5th, 6th, 7th, $1,890. 

Boston Juvenile Court: Justice, $3,000. Clerk, $1,500. 

Gangs courts: 


Population. | Salaryof | Salary of 


Salary of 
Justice. Clerk. 


| Assistant Clerk. 


| 
|_ 
Above 150,000 $5,000 $3,500 | 
122,000 to 150,000 4,500 3,150 
95,000 to 122,000 4,000 2,800 
65,000 to 95,000 3,000 2,100 
50,000 to 65,000 2,500 

30,000 to 50,000 2,250 

20,000 to 30,000 2,000 

12,000 to 20,000 

6,000 to 12,000 

Less than 6,000 


Without regard to population, the Municipal Court of the South Boston 
District is placed in Class C, and the Municipal Court of the Charlestown 
District is placed in Class D. Second assistant clerks are given a salary 


equal to 45%, of the salary of the clerk. 





QUARTERLY TITLE INDEX TO LEGAL PERIODICALS, 


AMERICAN BAR ASSOCIATION JOURNAL. 


OcToBER, 1917. 


War Resolutions. 
A Word from the President. Walter George Smith. 
Proceedings of the Special Conference of Delegates from Bar Associations, 
held at Saratoga Springs, N.Y., Monday, September 3, 1917, 10 a.m. 
Speeches at the Annual Dinner in Honor of Elihu Root, Grand Union Hotel, 
Saratoga Springs, Thursday evening, September 6, 1917. 
Response of H. Hartley Dewart, K.C., Representative of the Canadian Bar 
Association. 
Response of Andrew A. Bruce. 
“6 ‘* Job E. Hedges. 
” ‘© Elihu Root. 
us ‘* Walter George Smith. 
Founding of the American Bar Association. Simeon E. Baldwin. 
Tax of War Profits in Holland. Edwin M. Borchard. 


Janvary, 1918. 


Committees of American Bar Association for 1917-1918. 
Memorial for Appellate Courts. 

Counsel to Registrants under Selective Service Law. 
The United States Law Journal of 1822. 

The Socialist Menace to Constitutional Government. 


AMERICAN JOURNAL OF INTERNATIONAL LAW. 
Octroser, 1917. 


The Special Diplomatic Mission of the United States to the Provisional 
Government of Russia. 

Address of Elihu Root, Chairman, to the Council Ministers, Petrograd, 
June 15, 1917. 

A Unique International Problem. Robert Lansing. 

The International High Commission and Pan-American Coéperation. W. 
G. McAdoo. 

Shall there be War after the War? The Economic Conference at Paris. 
John Bates Clark. 

Violation of Treaties: Bad Faith, Non-execution and Disregard—I.: Bad 
Faith in Contracting. Denys P. Myers. 

The American Attitude toward Capture at Sea. Harold Scott Quigley. 
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AMERICAN LAW REVIEW. 


SEPTEMBER-OCTOBER, 1917. 


The War and the Constitution. Hon. Geo. B. Rose. 
The American Judicial Veto. Noel Sargent. 
Should the Dartmouth College Decision be recalled ? 


NoveMBER-DECEMBER, 1917. 


The Power and Duty of the State to settle Disputes between Employer and 
Employees. George S. Ramsay. 

Do Courts make Laws, and should Precedents command the Obedience of 
Lower Courts? Robert Sprague Hall. 

Procedure of a Bank or Corporation under Federal Revenue Legislation. 
Frederick Thulin. 

Concerning Divers Notable Stirs between Sir Edward Coke and His Lady. 
Jesse Turner. 

Dangerous Doctrines. Henry A. Forster. 


° JaNUARY—FEBRUARY, 1918, 

A Council on Legal Education and Admissions to the Bar. 

The Teaching of Legal Ethics. George P. Costigan, Jr. 

Suggestions as to a Methodical Study of English Legal Literature. Hamp- 
ton L. Carson. 

The Reichstag and German System of Government. Hon. S. D. Fess. 

The Philosophy of German Autocracy. 

The Bar Examination — Its Proper Time and Length. Edwin C. Goddard. 

Law as a Cultural Study. Thomas Reed Powell. 

Improvement of Legal Education and of Standards for Admission to the 
Bar. Walter W. Cook. 

Effect of the War upon Law School Attendance. 


CALIFORNIA LAW REVIEW. 
SEPTEMBER, 1917. 
British Emergency Legislation during the Present War. Ludwik Ehrlich. 


The Execution of Wills in California. (Concluded from July issue.) 
Nat Schmulowitz. 


Some Reasons why the Code States should adopt the Uniform Sales Act. 
(Continued from July issue.) Lauriz Vold. 


NoveMBER, 1917. 


The California Constitutional Convention of 1878-1879. Noel Sargent. 
The Adoption of the Negotiable Instruments Law in California. Maurice 
E. Harrison. 


Some Reasons why the Code States should adopt the Uniform Sales Act. 
Lauriz Vold. 
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January, 1918. 
The Psychologic Study of Judicial Opinions. Theodore Schroeder. 
The California Constitutional Convention of 1878-1879. Noel Sargent. 
Constitutional Limitations on the War Power. Henry Winthrop Ballentine 
School of Jurisprudence Notes. 


COLUMBIA LAW REVIEW. 
NoveMBeER, 1917. 


The Federal Valuation Act. Henry Hull. 
Court Decisions and the Common Law. Charles E. Carpenter. 
Damages for Breach of Charterparty. J. L. Thorndike. 


DeceMBER, 1917. 
German Laws relating to Payments to Alien Enemies. Charles Henry 
Huberich. 
The Nature of a Patent Right. Thomas Reed Powell. 
Implications of Lumley 7. Wagner. George L. Clark. 


JANUARY, 1918. 


War Powers in the Constitution of the Commonwealth of Australia. 
Robert Gordon Menzies. 

An Unsolicited Report on Legal Education. Albert M. Kales. 

The Procedure in the Cour d’ Assises of Paris. Robert Ferrari. 


CORNELL LAW QUARTERLY. 


May, 1917. 
The Organization of the Courts for the Better Administration of Justice. 
William L. Ransom. 
The Webb-Kenyon Law Decision. Samuel P. Orth. 
Methods of teaching Practice. O. L. McCaskill. 
The Adamson Law Decision. Charles Kellogg Burdick. 


NovemMBER, 1917. 
The Proposed Uniform Conditional Sales Act. George Gleason Bogert. 
Rule-making Authority. William Hazlitt Smith. 


January, 1918. 


Contracts to keep up the Price on Resale and to buy or use Other Articles 
in Connection with Those sold. Albert M. Kales. 
John G. Johnson: A Great American Lawyer. Hampton L. Carson. 


HARVARD LAW REVIEW. 
NoveMBER, 1917. 
(Special Number. ) 


The Law and the State. Leon Duguit. 








cles 
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DecemBeER, 1917. 

Contracts to refrain from doing Business or from entering or carrying on 
an Occupation. Albert M. Kales. 

The State as Defendant under the Federal Constitution: The West Vir- 
ginia Debt. Controversy. William C. Coleman. 

Monopolizing at Common Law and under Section Two of the Sherman Act. 
Edward A. Adler. 

Some Problems in Specific Performance. George L. Clark. 


January, 1918. 
Indirect Encroachment on Federal Authority by the Taxing Powers of the 
States. Thomas Reed Powell. 
The School of Jurisprudence. Nathan Isaacs. 
The Sherman Act. Albert M. Kales. 
Premiums and Discounts in Trust Accounts. Henry White Edgerton. 


ILLINOIS LAW REVIEW. 


Ocroser, 1917. 
Preparation and Presentation of Cases in Courts of Review. Orrin N. 
Carter. 
Conservation and the Police Power. Noel Sargent. 
The Philosophy of State Legislation. Nathan William MacChesney. 


NovemsBer, 1917. 
Methods of Work in Courts of Review. Orrin N. Carter. 
Judicial Notice in the Law of Illinois. Homer H. Cooper. 
Law from Lay Classics —I.: The Citizen of the World in Westminster Halli. 


DecremMBER, 1917. 
Lawyers of England — How They are made. James H. Winston. 
Judicial Notice in the Law of Illinois. Homer H. Cooper. 
A Criticism of Our Law Schools. Henry Jackson Darby. 


JaNuaARY, 1918. 
Treason under the Constitution of the United States. Hayes McKinney. 
The Judicial Superintendent in China. Charles Sumner Lobingier. 
Law from Lay Classics —II.: The Artof Verbosity. 
The Legal Ethics Clinic of the New York County Lawyers’ Association. 


JURIDICAL REVIEW. 


Ocroser, 1917. 
Recent Leading English Cases. Alfred Hildesley, Barrister-at-law. 
Recent Leading Scots Cases. Sheriff Dunbar. 
The Adventures of David Haggart. William Roughead. 
The Creative Function of Government —II. W. W. Lucas. 
Judges’ Avocations. Amicus Curie. 
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January, 1918. 
The Clan M’Caig. W. M. Gloag. 
Mrs. MacKinnon’s Misfortune. William Roughead. 
The Persistence of the Common Consent in British Politics. W.W. Lucas. 
Soldiers’ and Sailors’ Wills. L. V. Holt. 
Does a Privileged Occasion justify a Reckless Slander? J. Campbell Lori- 
mer, K.C., and Sheriff. 


LAW QUARTERLY REVIEW. 
OcroseR, 1917. 
Law Schools and Legal Practitioners in the United States of America. 
Harold D. Hazeltine. 
Separation and Divorce. Malcolm M’Ilwraith. 
Restraints on Alienation—II. Charles Sweet. 
The Legal Relations between an Occupying Power and the Inhabitants. L. 
Oppenheim. 
‘* Natural ’’ Classification in Politics. H. J. Randall. 
Some Original Scraps of Paper. C. A. Hereshoff Bartlett. 


MICHIGAN LAW REVIEW. 


NovemMser, 1917. 
War and Law. Charles H. Hamill. 
How a Conditional Limitation operates. Harold M. Bowman. 


DecemBerR, 1917. 


A Modern Evolution in Remedial Rights—The Declaratory Judgment. 
Edson R. Sunderland. 
Equitable Servitudes. George L. Clark. 


January, 1918. 


The Law of Blasphemy. R. W. Lee. 
State Regulation of the Canal Corporation in Colorado. Leonard P. Fox. 


SOUTHERN LAW QUARTERLY. 
NovemMBeER, 1917. 
The Suspension of the Writ of Habeas Corpus. Rufus E. Foster. 
Compulsory Military Service. William Irwin Grubb. 
Notes on a Disputed Point in the Law of Deceit. William Cullen Dennis. 


UNIVERSITY OF PENNSYLVANIA LAW REVIEW. 
DeEcEeMBER, 1917. 
Procedural Reform in the Federal Courts. Everett P. Wheeler. 
The Fusion of Law and Equity. Edward Robeson Taylor. 
Intervening Impossibilities of Performances as affecting the Obligations of 
Contracts. William J. Conlin. 
The Surety. William H. Lloyd. 
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YALE LAW JOURNAL. 
NovemBerR, 1917. 
Law as an Expression of Community Ideals and the Lawmaking Functions 
of Courts. John E. Young. 
The Standardizing of Contracts. Nathan Isaacs. 
Matrimonial Domicile, Herbert F. Goodrich. 


Faulty Analysis in Easement and License Cases. Wesley Newcomb Hoh- 
feld. 


DecemBer, 1917. 
Surviving Fictions. Jeremiah Smith. 
Alien Enemy Persons, Firms, and Corporations in English Law. Cyril M. 
Picciotto. 
Advancing Freight Rates to increase Revenues. George W. Rightmire. 
General Assignment and the Bankruptcy Law. Marshall W. Hagar. 
The Development of Principle in Trespass. George F. Deiser. 
The Legal Position of the British Army in France. P. G. E. Gede. 


JaNuARY, 1918. 


Inter-Citizenship: A Basis for World Peace. Orrin K. McMurray. 
Surviving Fictions. II. Jeremiah Smith. 

What is giving Aid and Comfort to the Enemy? Charles Warren. 
International Copyright Relations of the United States. Herbert A. Howell. 
New Trial in Present Practice. William Renwick Riddell. 


Does a Pre-existing Duty defeat Consideration? — Recent Noteworthy 
Decisions. Arthur L. Corbin. 











Entered as Second-Class Matter at the Post Office at Boston. 
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